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BoardSource envisions a world where every social sector organization has the 
leadership it needs to fulfill its mission and advance the public good. Our mission 
is to inspire and support excellence in nonprofit governance and board and staff 
leadership.
 
Established in 1988, BoardSource’s work is grounded in the fundamental belief that 
boards are critical to organizational success. With decades of hands-on experience 
working with and supporting nonprofit boards, BoardSource is the recognized 
leader in nonprofit governance and leadership, and a go-to resource for nonprofit 
board and executive leaders. BoardSource supports a broad and diverse cross-
section of social sector organizations with
 
• leadership initiatives addressing key opportunities and issues within the 

nonprofit sector
• research and benchmarking of board composition, practices, and performance
• membership and board support programs
• customized diagnostics and performance assessment tools
• a comprehensive library of topic papers, publications, and downloadable 

infographics, tools, templates, and more
• live and virtual education and training
• governance consultants who work directly with nonprofit leaders to design 

specialized solutions to meet an organization’s needs
• a biennial conference that brings together approximately 1,000 board leaders for 

two days of learning and sharing
 
A note to our global readers:
The need for effective board leadership and governance knows no geographic 
boundaries, and BoardSource is committed to strong social sector board leadership 
and governance around the globe. While BoardSource uses United States laws 
and policies as the legal framework for our resources and recommendations, most 
of our resources do not focus on legal matters but rather on good governance 
practices, making them relevant to organizations working outside of the United 
States. We do suggest, however, that you refer to applicable laws in your country 
regarding financial reporting and other legal and transparency issues.
 
BoardSource is a 501(c)(3) organization.
 
For more information, please visit our website at boardsource.org, e-mail us at  
mail@boardsource.org, or call us at 800-883-6262.

http://boardsource.org
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INTRODUCTION | REASONABLENESS  
AND PRUDENCE
When you join the board of a nonprofit organization, you take on a set of 
responsibilities and duties defined by law. Along with attention to programs, 
finances, and fundraising, nonprofit board members should understand the 
regulatory environment in which their organizations operate. Fundamental 
legal principles and complex tax laws govern the work of nonprofit boards 
and individual board members.

Nonprofit organizations and their boards do not function in a vacuum. 
They are important players in the country’s societal, economic, and legal 
framework and must adapt to — and sometimes act as the impetus for — 
environmental or ecosystem change. Other times, they may fulfill obligations 
and expectations common in the for-profit and government sectors.

For example, the Sarbanes-Oxley Act of 2002, passed by the U.S. Congress 
in the aftermath of corporate and accounting firm scandals, raised the 
standards of scrutiny in the private sector for matters such as auditor 
independence, corporate responsibility, financial disclosure, and conflicts of 
interest. Aspects of this heightened concern for accountability were carried 
over into the nonprofit sector, more by practice than by legal requirements. 
This phenomenon is amply reflected in the annual information return that 
larger tax-exempt organizations file with the IRS (Form 990).

Thus, a nonprofit board is faced with two seemingly contradictory 
mandates: advancing the good work of the organization and deciding the 
extent of its accountability to the public. This tension makes board service 
both rewarding and difficult.

Fulfilling Fiduciary Responsibilities 
Fundamental to the legal aspects of board membership is the concept of 
fiduciary responsibility. The control of a nonprofit organization is usually 
vested in its governing board of directors, sometimes termed the board of 
trustees. The members of this board, charged with exercising responsibility 
over the organization and its resources, are considered fiduciaries. This 
concept of fiduciary responsibility extends to the accountability assumed 
by board members to advance their organization’s mission and oversee its 
resources.
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Fiduciaries are held to a standard known as the test of reasonableness 
and prudence. This centuries-old test is based in English common law and 
the standards developed concerning governance of charitable trusts. In 
contemporary terms, this standard means that board members are expected 
to regard and treat the nonprofit organization’s assets and other resources 
with the same care with which they would treat their own resources.

Because the board is ultimately responsible for a nonprofit organization’s 
activities, it often becomes the prime target when problems arise. The 
general argument often made against boards in these circumstances — and 
the one board members should guard against — is guilt by omission. This 
situation arises when board members have been passive or otherwise 
inactive in overseeing the organization’s activities and, consequently, 
may have failed to adhere to the standards of fiduciary responsibility. To 
protect against these charges, board members must demonstrate that they 
appropriately discharged the requisite duties. Ignorance is not an acceptable 
excuse when a legal problem demands the board’s attention.

Getting Sound Advice 
Charged with oversight, board members inevitably struggle with the 
limitations created by their part-time involvement and their volunteer 
status. No board member can know everything. Boards must rely, to various 
extents, on independent professionals whom the organization may retain.

Acknowledging that sound legal advice requires legal counsel, most 
organizations use lawyers — some more extensively than others. An 
organization may have an ongoing relationship with one or more lawyers, 
who may be in private practice or employed by the organization. The lawyer 
may serve as a volunteer or be compensated at full or reduced rates for 
services rendered. In any case, board members should have access to the 
organization’s lawyer, within reason (legal fees can mount if access is not 
monitored and limited).

Ideally, a nonprofit organization will have a lawyer present (other than 
one serving on the board) at every meeting of the board and each of the 
organization’s committees. In this way, a legal issue can be spotted promptly 
and perhaps resolved. This ideal is not likely to be achieved, however, if 
only because of the expense. Some organizations have a lawyer available by 
telephone should a question involving a legal matter arise. Some have their 
lawyer review drafts of board meeting minutes and annual IRS information 
returns. Others invite a lawyer to appear at a meeting for board education. A 
few organizations conduct a periodic legal audit. In most cases, however, the 
lawyer involved in a board issue will evaluate that issue outside the context 
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of a board meeting and work on strategy with the board chair, a committee, 
or the chief executive.

Lawyers as Board Members 
Many organizations consider it important to have individuals with legal 
expertise on the board. But the matter of lawyers serving on the board 
is tricky business. Like other board members, lawyers serve primarily 
as fiduciaries and are tasked with bringing different perspectives to 
deliberations and exercising vigilance. Although they will certainly speak 
up in the face of legal issues that come before the board (to the extent 
those issues are within their range of expertise), board members with legal 
experience are not a substitute for inside or outside legal counsel. This 
becomes particularly clear when an opinion on the propriety of a board 
action is required. Asking a lawyer who serves as a board member to give 
the opinion puts that lawyer in the awkward position of passing judgment 
on their own actions. 

Keep in mind that most lawyers concentrate on particular areas, so a lawyer 
on the board is not necessarily competent to advise on nonprofit law. 
Having a lawyer on the board — even one who specializes in nonprofit law 
— does not absolve other board members from being aware of their own 
responsibilities and duties under the law. 

Finally, lawyers on nonprofit boards who provide legal opinions grapple 
with the fact that the arrangement is inherently a conflict of interest, in that 
the lawyer is both client and advisor. For that reason, some lawyers avoid 
serving on the boards of their nonprofit clients.

Let’s Get Started  
An understanding of basic nonprofit concepts and rules can go a long way 
toward helping board members fulfill their fiduciary responsibilities. It is 
rare for a board member to incur personal liability in this context, but it can 
happen. Ask these questions early in your service:

• What kind of oversight and policy judgments am I expected to provide 
and make?

• In that regard, what organizational documents should I be familiar with?
• When and how can I be found personally liable?
• How can I avoid, or at least minimize, personal liability?

This book provides a starting point for answering these and other questions. 
While it offers an overall understanding of the legal landscape an individual 
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navigates as a member of a nonprofit board, this book does not and cannot 
substitute for the legal counsel that professionals provide.

Chapter 1 discusses the concept of fiduciary responsibility and the collective 
duties of care, loyalty, and obedience. Chapter 2 delves into the different 
forms that nonprofit organizations can take and summarizes various 
aspects of the law that board members should generally know. Chapter 3 
outlines contemporary views on nonprofit governance and the policies and 
procedures that nonprofit boards should consider. Chapter 4 summarizes 
the strategies for protecting board members from personal liability. The 
Conclusion offers some important items to remember when trying to 
minimize liability.

Discussion questions for board members appear at the end of each chapter. 
These questions are designed to prompt board dialogue, either during a 
board retreat or at regular times set aside on the board meeting agenda. 
This book also offers a glossary of legal terms and concepts that apply to 
nonprofit organizations.
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CHAPTER 1 | LEGAL DUTIES OF THE BOARD 
AND BOARD MEMBERS 
The concept of legal entities being separate from individual human beings 
evolved hundreds of years ago out of the common law of England. This 
distinction, initially made to place income-producing assets in separate 
vehicles, gave rise to the legal fiction of discrete, recognized “persons.” 
Later came the idea that legal liability could potentially be attached to 
these separate entities. Today, we know these entities as corporations, 
associations, partnerships, limited liability companies, trusts, charitable 
trusts, estates, and the like.

The contemporary law regarding the responsibilities of board members 
of nonprofit organizations is grounded in the common-law rules for 
administrators of charitable trusts. Board members today are fiduciaries 
of the organization’s resources and guardians of its mission. In certain 
circumstances, responsibility traces back to the individual board member, 
who can be held liable for some actions undertaken in the organization’s 
name and may have to pay penalties.

Concept of the Fiduciary  
The concept of the fiduciary is all about trust. A fiduciary relationship arises 
when a person appropriately places confidence and trust in another person, 
usually when seeking advice or some other form of assistance in a matter. 
Often, money or other assets are involved.

The person who is the fiduciary has a relationship with another person, 
sometimes termed a beneficiary, as defined in law or ethics. Traditionally, 
a fiduciary has been thought of as a corporate trust company or a trust 
department of a bank that has been entrusted with the management 
(investment) of funds, such as managers of endowment funds or pension 
plans. Over decades, views of fiduciary relationships have expanded. Today, 
fiduciaries include lawyers, personal representatives of estates, and certain 
administrators and receivers.

The notion of a fiduciary thus embraces one or more persons to whom 
money and/or other property has been entrusted for other persons. This 
concept includes those who are board members of charitable organizations 
and perhaps certain other types of nonprofits.
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Board Members as Fiduciaries  
Board members have the same obligation toward the nonprofit 
organization’s assets as they do in connection with their personal assets. 
Equally, all board members have the responsibility to act prudently in their 
handling of the nonprofit’s resources. Board members are fiduciaries; the 
law imposes on them standards of conduct and management that, together, 
constitute fiduciary responsibility.

Most state laws — by statute, regulation or rule, or court opinion — impose 
the standards of fiduciary responsibility on board members of nonprofit 
organizations, whether or not the organizations are trusts (and sometimes 
whether or not they are charitable). Thus, personal liability can result when 
a board member, officer,1 or key employee of a nonprofit organization 
breaches the standards of fiduciary responsibility.

A chief responsibility of board members is to maintain financial 
accountability and effective oversight of the organization they serve. As 
trustees of the organization’s assets, board members are expected to 
exercise due diligence to see that the organization is properly managed and 
that its financial situation remains sound. Fiduciary duty requires board 
members to be objective, unselfish, responsible, honest, trustworthy, and 
efficient.

Board members, as stewards of the organization’s resources, should always 
act for the good of the organization rather than for their personal benefit. 
They need to exercise reasonable care in all decision making, without placing 
the organization under unnecessary risk.

Collective and Shared Responsibilities  
The distinction between the legal liability of the board and that of an 
individual board member relates to the board’s responsibility for the 
organization and individual board members’ responsibility for their actions. 
The board as a collective entity is responsible and liable for what happens 
in and to the organization. As the ultimate authority, it must ensure that the 
organization operates in compliance with the law and its own policies.

Boards make decisions in legally structured meetings. One critical element 
of a legal meeting is the presence of a quorum — the minimum number 
of voting members who need to be present before the meeting can 

1 Officers are usually board members with additional leadership capacities. They may include a board 
chair, vice-chair, secretary, and treasurer, as well as the chief executive and some senior staff. State 
laws generally define the overall officer duties. If state law permits, an individual may be an officer 
without simultaneously being a board member.
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take place. The quorum should be defined as the reasonable number of 
board members who can attend a meeting at any given time. When board 
members have difficulty attending board meetings, it is tempting to lower 
the quorum requirements to be able to conduct meetings regularly. But if 
the quorum is defined with less demanding parameters and a majority vote 
of those present is required, it is possible that a few board members will end 
up making major decisions for the organization. A solution is to allow those 
who cannot attend the meeting in person to attend virtually or by telephone, 
as long as the practice is allowed in the state involved (and usually when 
authorized in the bylaws).

If legal action ensues, it often can be traced to an inattentive, passive, or 
captive board. For example, a state attorney general may proceed against 
a public charity for payment of excessive compensation to a senior staff 
member, even when the board was entirely unaware of the compensation 
arrangement. Or the organization may be involved in employment 
discrimination or the making of defamatory statements, with the board 
wholly in the dark as to the practices.

To avoid legal action, board members should attend meetings regularly; 
make independent and justified decisions rather than simply voting with the 
majority; and, before approving any meeting minutes, review the document 
carefully to ensure that it truly reflects what happened in the meeting. As 
government regulators grow more aggressive in demanding accountability, 
boards must become correspondingly more vigilant and active in 
establishing and implementing sound policies.

In turn, the board’s shared legal responsibilities depend on the actions of 
its individual members. All board members are liable for their own acts and 
deeds — particularly if those actions are alleged to be civil or even criminal 
offenses. In practice, this requires board members to hold each other 
accountable.

Board members do not, individually, have unilateral authority to make 
decisions about the organization’s governance. Rather, the board has 
collective responsibilities, as the U.S. Congress emphasized in 2007 
when it passed legislation that amended the congressional charter of the 
American Red Cross. Aimed at modernizing that organization’s structure 
and strengthening its governance, the legislation called for the American 
Red Cross to substantially reduce the size of its board, delegate day-to-day 
operations to management, eliminate distinctions regarding the election of 
board members, and form an advisory council.
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Because the American Red Cross is a federally chartered organization, 
Congress was given the opportunity to enumerate the board’s 
responsibilities. These responsibilities — with a few caveats — are good 
reminders for nonprofit boards in general.

• Review and approve the organization’s mission statement.
• Approve and oversee the organization’s strategic plan and maintain 

strategic oversight of operational matters.
• Select, evaluate, and determine the level of compensation of the 

organization’s chief executive officer.
• Evaluate the performance and establish the compensation of the senior 

leadership team, and provide for management succession.
• Oversee the financial reporting and audit process, internal controls, and 

legal compliance.
• Ensure that the chapters of the organization (if any) are geographically 

and regionally diverse.
• Hold management accountable for performance.
• Provide oversight of the organization’s financial stability.
• Ensure the inclusiveness and diversity of the organization.
• Provide oversight of the protection of the organization’s brand. 
• Assist with fundraising on behalf of the organization.

As for determining compensation, board practices differ. Some boards 
are involved in setting the chief executive’s compensation only; others 
also approve the senior staff’s compensation. At a minimum, however, 
BoardSource recommends that boards review the items of compensation 
that appear on the organization’s annual information return (for example, 
IRS Form 990). The objective is for the board to see to it that compensation 
arrangements are reasonable (see Chapter 3). In general, the role of the 
nonprofit board in establishing appropriate levels of compensation is 
expanding.

Branding is a form of marketing by which an organization creates a name 
and/or design that is intended to be easily identifiable as belonging to the 
organization. This marketing approach enables an organization to attract 
recognition and become better known. Protection of an organization’s brand 
is rarely found in a list of this nature. But the brand is a valuable asset that 
organizations and their boards should actively seek to foster and maintain. 
A brand is a form of intellectual property and thus is protected in ways that 
this type of property is protected generally, such as by use of trademarks 
and monitoring to detect brand infringement.
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Three Fundamental Duties  
The duties of a nonprofit organization’s board can be encapsulated in the 
three Ds: duty of care, duty of loyalty, and duty of obedience. Defined by 
statutes and/or case law, these are the legal standards by which all actions 
taken by board members are judged. The entire board and individual 
board members are expected to adhere to these collective duties. Boards 
demonstrate accountability by showing they have effectively discharged 
them.

Duty of Care 
The duty of care requires that nonprofit board members be reasonably 
informed about the organization’s activities, participate in decisions, and do 
so in good faith and with the care of an ordinarily prudent person in similar 
circumstances. In short, the duty of care requires the board — and individual 
board members — to pay attention to the organization’s activities and 
operations.

The duty of care is carried out by

• attending board meetings and appropriate committee meetings
• preparing in advance for board meetings, such as reviewing reports and 

the agenda before arriving at the meeting
• obtaining information, before voting, to make sound decisions
• exercising independent judgment
• periodically examining the credentials and performance of those who 

serve the organization
• frequently reviewing the organization’s finances and financial policies
• ensuring compliance with federal, state, and local laws, such as filing 

requirements, particularly for annual information returns and state 
annual reports (for example, Form 990).

This matter of compliance with all applicable law is not always as easy as it 
may first appear. For example, a charitable organization that is fundraising 
throughout the United States must dutifully register and report in 
accordance with each state’s charitable solicitation act. But it is unlikely to 
also register in and report to every county, city, town, and hamlet that has a 
fundraising ordinance, even though technically it should.

Duty of Loyalty 
The duty of loyalty requires board members to exercise their power in the 
interest of the organization and not in their own interest or the interest of 
another entity, particularly one with which they have a formal relationship. 
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When acting on behalf of the organization, board members must put 
the interests of the organization before their personal and professional 
interests.

In practice, the duty of loyalty is carried out by

• adhering to the organization’s conflict-of-interest policy
• disclosing any conflicts of interest
• avoiding the use of corporate opportunities for personal gain or benefit
• maintaining the confidentiality of information about the organization

Conflicts of interest are not inherently illegal — in fact, they are quite 
common because board members are often affiliated with many different 
entities in their communities. Of particular sensitivity, however, are situations 
involving vendors or potential grantees that are associated with board 
members. What is important is how the board handles them. Conflict-of-
interest policies can help protect the organization and its board members by 
establishing a process for disclosure and voting when board members may 
potentially derive personal or professional benefit from the organization’s 
activities.

A conflict of interest may occur, for example, when a lawyer serving as a 
board member also provides legal services to the organization. The same 
may be the case with an accountant, fundraising consultant, or insurance 
provider. Conflicts also can arise when the organization procures goods or 
services from a company owned by a board member or a board member’s 
family.

Even lawful conflicts may draw the criticism of regulators, community 
watchdogs, and the media. An organization that exhibits too much of this 
type of behavior may negatively affect the perceptions of prospective 
donors and otherwise erode its credibility within the community.
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WHEN INTERESTS COLLIDE
A conflict of interest exists when a person with a significant relationship with the 
organization also derives benefit (or is in a position to derive benefit) from the 
organization’s activities. This kind of conflict of interest is not, in itself, illegal. It 
is normal and happens constantly. The important question is how the board deals 
with it.

A conflict of this sort typically arises when an organization needs to purchase a 
good or a service and a board member, or a company owned by a board member, 
is a provider of that good or service. In one case, for example, a public charity 
needed the services of an architect. One of the principals in the architectural 
firm it hired was the son of the organization’s board chair. The firm was amply 
competent to provide the necessary services, but the arrangement gave rise to 
a major problem of appearance. A board in this position must decide whether 
to live with the conflict (and likely endure criticism) or select another provider 
solely to avoid the problem.

Adoption of a conflict-of-interest policy is generally not required as a matter of 
law. In fact, this type of policy is only legally required in the case of tax-exempt 
hospitals, but the IRS advocates it as a condition of exempt status for public 
charities. Consequently, a nonprofit organization — particularly a charitable one — 
should seriously consider instituting a conflict-of-interest policy. A sample policy 
recommended by the IRS can be found in the instructions to IRS Form 1023  
(irs.gov/pub/irs-pdf/i1023.pdf).

The following scenarios illustrate situations that might present a real, potential, or 
perceived conflict of interest in a nonprofit organization:

•	 A popular independent middle school is considering expansion to serve 
grades K–12. Board members whose children would otherwise move on 
to another high school vote for the expansion even though a financial 
analysis does not support the decision.

•	 Physicians serving on a hospital board also compete with each other for 
outpatient services.

•	 A close personal friend of the organization’s chief executive is being 
recruited as a board member.

•	 A representative of a recipient of funds makes funding choices as a 
member of the board.

http://www.irs.gov/pub/irs-pdf/i1023.pdf
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•	 A board member serving on two boards is asked by both to solicit grants 
from the same foundation.

•	 A board member who is a senior executive in a publicly traded company 
also serves on the nonprofit’s investment committee. She highly 
recommends that the organization invest in her company.

•	 After a board decides to compensate its members, the members 
themselves determine the amount that is appropriate (without 
independent advice).

•	 A board member rents an office space to the organization at an 
advantageous price. During the following year, the full board approves a 
major renovation of the premises.

•	 A choreographer serving on a board of a dance company regularly 
has his work highlighted in the annual report. The artistic director 
commissions a special work from the choreographer to celebrate the 
company’s anniversary.

•	 An organization grants annual volunteer awards. A board member 
recommends her daughter — a well-respected and active member of 
the community — as a recipient.

Duty of Obedience 
The duty of obedience requires that board members of a nonprofit 
organization comply with applicable federal, state, and local laws, adhere to 
the organization’s bylaws, and remain the guardians of the mission.

The duty of obedience is carried out by

• ensuring compliance with all regulatory and reporting requirements, 
such as filing the annual information return (usually IRS Form 990) and 
paying employment taxes

• examining all documents that govern the organization and its operation, 
such as articles of incorporation and bylaws

• making decisions that fall within the scope of the organization’s mission 
and governing documents

An organization’s purposes should be stated in its articles of organization, 
such as articles of incorporation. The purposes as initially stated usually 
will be the basis for the organization’s tax exemption. It is common for 
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a nonprofit to craft a mission statement, which may be reevaluated and 
restated periodically. The board should strive for harmony between the 
statements of purpose and mission (even if amendment of the former is 
occasionally called for).

Generally, board members who carry out their duties faithfully and in 
adherence to the three Ds will not be found personally liable. Unfortunately, 
however, there cannot be any guarantees.

Individual responsibility and the responsibility of the board as a whole 
overlap. The demarcation often can be indistinct and, in legal action under 
certain circumstances, an individual board member may end up paying the 
penalties or being hit with other sanctions.

Say, for example, an organization fails to withhold or pay employment 
taxes (see the discussion in Chapter 4). The organization’s board members 
(or at least the officers responsible for employment and financial matters) 
are likely to be forced to personally make the appropriate payment to the 
IRS. As another example, board members who are directly involved in 
employment discrimination may be personally liable for damages.

Many nonprofits carry Directors’ and Officers’ (D&O) insurance to safeguard 
board members and the organization for causes of action not covered by 
a general liability policy. An important benefit of D&O insurance is broad 
coverage for employment-related claims. 

Organizations as Fiduciaries  
While fiduciaries are most commonly individuals, sometimes they can be 
for-profit organizations, such as banks and trust companies. In other cases, 
tax-exempt charitable organizations and their board members can be 
fiduciaries with respect to another exempt charitable entity.

In a recent court case, the court found that the board of a supporting 
organization (see page 30) breached its fiduciary responsibilities owed to the 
supported organization. The court not only removed the board members 
from ongoing service on the supporting organization’s board but also 
ordered them to personally pay the legal fees and costs incurred by the 
supported organization.

Management Responsibilities 
One of the functions of nonprofit boards is management of the affairs 
(including programs, fundraising, and investments) of the organization 
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involved. On occasion, however, a nonprofit organization will use the 
services of a for-profit management company. This practice is not, by any 
means, inherently unlawful.

A difficulty in law can arise, however, if this type of relationship becomes 
unbalanced. There have been situations where, as the years go by, the 
management company assumes more and more operational responsibilities. 
This is particularly problematic when the company is conducting the 
organization’s programs. (Matters worsen considerably if the company 
controls the nonprofit organization, such as by selecting a majority of the 
organization’s board members.) A nonprofit organization can lose its tax-
exempt status if it cedes too much program activity (or control over these 
types of activities) to a for-profit company.

Delegation to Officers  
As a matter of law, board members cannot delegate their fiduciary 
responsibilities to others. In practice, however, management responsibilities 
can be vested in an organization’s officers, such as the chief executive.

This dichotomy can generate questions and confusion about where 
operational duties lie. When boards micromanage, their members undertake 
functions that more properly are those of officers (or senior employees). 
The opposite can happen as well when officers accumulate power and 
authority that are the province of the board. These tensions turn in part on 
the nature of individual personalities. There is no easy answer as to how and 
when these balances of power are appropriately struck, although state law 
and/or an organization’s bylaws may have something to say on the point, 
such as in descriptions of board members’ and officers’ duties.

Role of State Attorney General 
Attorneys general in states and the District of Columbia have inherent 
supervisory authority over charitable organizations. The common-law 
doctrine supporting this grant of authority is known as parens patriae 
(Latin for “parent of the nation” or “country”). This rule of law gives the 
state the power to protect individuals who are incapable of acting on their 
own behalf (for example, children). As applied in the United States, the rule 
encompasses the ability of state attorneys general to act to protect and 
preserve charitable assets.

The powers of an attorney general in this regard may vary from state to 
state, but essentially these officials have the authority, perhaps aided by 
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a court, to seek restitution from those who have benefited themselves 
privately at the expense of charity (disgorgement), intervene in litigation, 
impose fines and penalties (and perhaps imprisonment), and remove 
individuals from and prevent individuals from serving on the boards of 
charitable organizations.

Questions the Board Should Ask  
1. Do we regularly have a quorum at board meetings?
2. If the bylaws have a policy about missing meetings (such as 

termination of the member’s involvement), do we uniformly 
follow the policy?

3. Do all board members regularly receive and read 
information in advance of board meetings?

4. Do we refer to our mission statement as a guide when 
making decisions?

5. Do individual board members periodically review and sign 
our board’s conflict-of-interest policy?

6. Who in our organization is responsible for keeping the legal 
documents?

7. Can we access these legal documents easily if we need 
them?

8. What information is on the organization’s website, and is the 
site monitored regularly?
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Within the nonprofit sector, operating budgets range from next to nothing to 
billions of dollars. Organizational support may come from fees for service, 
contributions, grants, contracts, and even businesses that may or may not 
be related to the organization’s mission. Some organizations have large 
professional staffs; others operate almost entirely with volunteers. Some 
attract the involvement of the community power structure; others take a 
strictly grassroots approach.

Regardless of its size and shape, a nonprofit organization must have a board. 
The board may be self-perpetuating (meaning the board appoints member 
replacements), elected by the organization’s membership, or appointed by 
public authorities or other institutions. Some boards are large, numbering 
more than 50 or even 100 members. Others are small, with only one to three 
board members as allowed by the state’s law. BoardSource research for 
Leading with Intent: 2019 Index of Nonprofit Board Practices found that the 
average board size is 14 members.

Despite these differences, all boards of incorporated nonprofits 
must operate within the laws of the state in which the organization is 
incorporated (and in any other states where it “does business”). Boards 
are also accountable for the organization’s legal and ethical conduct, and 
increasingly, both donors and the general public demand that boards serve 
as responsible stewards of organizational resources.

While nonprofit board service can be — and should be — enjoyable and 
rewarding, board business is serious business. Board members need to 
understand the way the law recognizes their authority levels and overall 
expectations with respect to the organization.

Organizational Form  
A nonprofit organization is a separate legal entity, usually by state law. 
This fundamental fact dictates that the entity have a form. Nonprofit 
organizations typically are corporations, unincorporated associations, or 
trusts; they may be limited liability companies.

Corporation 
In the case of a corporation, liability generally is confined to the organization 
itself and does not extend to those who govern and manage it (board 
members, officers, and executive staff). For this reason alone, most 
nonprofit organizations probably should be incorporated.
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Incorporation has another advantage. The state incorporation law may 
provide answers to many of the questions — about board size, meeting 
requirements, mergers, dissolution, and the like — that inevitably arise when 
forming and operating a nonprofit organization. This comfort factor also 
accounts for the prevalence of nonprofit corporations. Most people, from 
the IRS to private foundations, are familiar with corporations, which makes it 
easier for the organization to function in the business world.

Generally, the advantages of incorporation far outweigh the disadvantages. 
The most significant disadvantage stems from the fact that incorporation 
entails an affirmative act of the state government and carries certain 
restrictions. In exchange for providing a charter to the entity through its 
grant of corporate status, for instance, the state usually expects certain 
forms of compliance by the organization. This compliance may entail 
adherence to rules of operation, an initial filing fee, annual reports, and 
annual fees. These costs are frequently nominal, and reporting requirements 
usually are not extensive.

Articles of incorporation should clarify the main features of the organization: 
its purpose(s), structure of authority, names of incorporators, registered 
agent, initial board members, and applicable federal tax law requirements. 
Bylaws articulate the corporate authority structure in more detail and outline 
the fundamental governance processes. They establish the rules that help 
provide legal protection to board members.

Organizations may adopt operational policies and procedures in a separate 
formal document. These rules may be amended more freely than articles 
or bylaws. They should not, however, be inconsistent with the articles or 
bylaws but complement and add to them.

Unincorporated Association 
On the surface, a nonprofit corporation and a nonprofit unincorporated 
organization look alike. For example, a membership association has 
the same characteristics, whether or not it is incorporated. But an 
unincorporated association does not offer the shield against individual 
liability provided by the corporate form. It is not bound by state corporation 
laws.

An unincorporated association generally does not have to register with 
and annually report to a state, other than for fundraising purposes. 
(State law should be checked on this point.) This freedom from reporting 
constitutes one of its principal advantages compared with the corporation. 
Although the corporate form offers far more advantages, incorporating 
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the organization may not be necessary when its purpose and scope do not 
require a structure of complicated finances or serious liability protection. 
It may function instead as an informal group of volunteers. For instance, 
many hobby groups, garden societies, and other affinity groups may be 
good candidates for the unincorporated association status. They want some 
collective guidelines for their members but do not need the strict rules of 
state laws.

An unincorporated association is formed by the adoption of a constitution. 
The contents of a constitution and articles of incorporation are much 
the same, and the contents of bylaws are usually the same as those of a 
nonprofit corporation.

Trust   
A nonprofit organization may be formed as a trust. Some private 
foundations, for example, are trusts. (Those created by a will are known 
as testamentary trusts.) This form is rarely appropriate for a nonprofit 
organization other than a philanthropic entity. The trustees of a trust do not 
have the protection against personal liability afforded by the corporate form.

Most state laws concerning trusts are written for the regulation of charitable 
trusts. These rules are rarely as flexible as contemporary nonprofit 
organizations want, and they frequently impose more stringent fiduciary 
standards than those for nonprofit corporations. On the other hand, the 
trust form may be used to protect the founder’s privacy because a trust can 
be created without filing with the state. The identity of the governing board, 
and perhaps the amount of assets and funding, may be shielded from public 
view; this aspect of the law varies from state to state. Also, with the trust 
form, it is considerably more difficult for the board to change the purposes 
of the organization, so the founder’s donative intent receives greater 
protection. In some instances, the reporting obligations imposed on a trust 
are much less stringent than those imposed on corporations.

A nonprofit corporation taking the form of a trust requires the execution of 
a trust agreement or a declaration of trust. It is unusual — although certainly 
permissible — for the trustees of a trust to adopt a set of bylaws.

Limited Liability Companies   
A limited liability company (LLC) resembles a partnership. (Under federal tax 
law, LLCs are not taxable, as is the case with partnerships.) An LLC has one 
or more members. Most LLCs have two or more members. The law in some 
states does not recognize the concept of the single-member LLC.
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A limited liability company is formed under state law by execution and filing 
of articles of organization. Its operations are governed by an operating 
agreement. It has a governing board elected by its membership. As the name 
implies, the LLC form extends certain limited liability protections to the LLC’s 
members under state law.

It is possible to have a “nonprofit” limited liability company — for example, by 
having two public charities as members of an LLC. The same may be said for 
two associations or two social welfare organizations.

Today, the LLC is usually the vehicle of choice for structuring joint ventures. 
This is the case regardless of whether the venturers are nonprofit or for-
profit. It is legally possible for an LLC to have both nonprofit and for-profit 
entities as members, although this structure carries risks under the tax law 
because tax exemption for the nonprofit entities can be lost if too much 
private benefit has been ceded to the for-profit members.

Governing Boards in General   
According to the law in most states, a nonprofit corporation must have 
at least three board members (or trustees). A few states require only one 
board member. The IRS has a ruling policy that considers small boards 
evidence of violation of the private benefit doctrine (see page 31).

While it is impossible for an outsider to recommend an optimum board 
size, it is difficult to imagine that a board with fewer than five members 
is able to incorporate all the desired qualities and capacity or that an 
exceptionally large board is able to engage every member in a constructive 
manner. Although one size certainly does not fit all, it generally makes 
sense for the board to have between five and 20 members — ideally, 
close to the current average size of 14.2 The primary guide for determining 
board size is the board’s function, which may change over time. Numerous 
factors influence the composition and thus the size of the board, such as 
board responsibilities, committee structure, legal mandates, phase in the 
organizational lifecycle, and need for diversity. 

In tax language, board members, officers, and key employees are 
organization managers. Few nonprofits have just one manager. This 
book emphasizes the legal roles and responsibilities of board members, 
commonly referred to as the board. Board members generally oversee 
administration of the organization, leaving day-to-day management as the 
province of employees. As the organization’s policymakers, board members 
develop plans for the organization and oversee its affairs.

2  BoardSource, Leading with Intent: 2019 BoardSource National Index of Nonprofit Board Practices.



26     © 2019 BoardSource 

Chapter 2 | Legal Contexts 

The board may delegate the everyday management to the chief executive, 
who, in turn and as the finances allow, may hire staff to help with operations 
and management. Depending on the organizational chart, various titles 
indicate the specific duties of employees regarding operations.

The board may also delegate certain governance duties to officers, usually 
board members with additional leadership capacities. State laws generally 
define overall officer duties. Officers may include a board chair or president, 
vice-chair or vice-president, secretary, and treasurer. If state law permits, an 
individual may be an officer without simultaneously being a board member. 
(For more information on officers, see page 12.)

In reality, it is difficult to demarcate precisely where the board’s authority 
ends and the officers’ authority begins. The authority of board members and 
officers in relation to the authority of employees is equally hard to separate. 
All too frequently, authority is resolved on an occasion-by-occasion basis. 
To prevent contentious issues of territory, the board and chief executive 
should attempt to clarify boundaries through policies, procedures, and job 
descriptions.

How Board Members Are Elected  
A nonprofit organization rarely has owners, although a few states permit 
stock-based nonprofit corporations. But control of a nonprofit is another 
matter. Members may control an organization without owning it; more 
frequently, the board controls a nonprofit, even one that has a membership. 
So who serves on the board and how they become a primary part of the 
organization matter.

Board members may be elected by a general membership, elected by 
the existing board, appointed by a public official, or selected by virtue of 
their position. Boards may use some or all of these processes in defining 
their composition. However board members are elected, it is crucial to 
keep the governance committee involved in defining the board’s needs 
and candidates’ qualifications. The objective is always to build the most 
competent and committed board possible.

If the nonprofit organization has bona fide members, they will likely elect 
some or all of the governing board. Election may be by mail ballot, online, 
or at an annual meeting. This election process is often used in trade 
associations, professional societies, and fraternal organizations. In the 
absence of a membership (or if the membership has no vote on the matter), 
the governing board may be self-perpetuating. This means the initial board 
appoints its successors, and the process continues as new members are 
added.
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Particularly when an organization receives government funding or is closely 
affiliated with a parent organization, the outside or controlling authority may 
have the right to nominate one or more board members. In these cases, the 
outside authority can exert some influence and added oversight over how 
the organization functions and allocates its funds. The nominated board 
members are expected to fulfill the same basic responsibilities as other 
board members, with the possible exception of government officials, who 
may not be able to participate in fundraising.

Self-perpetuating and membership-elected boards may have one or more 
ex officio positions. Ex officio simply means “by virtue of office or position.” 
It does not indicate whether the person is a voting member of the board; 
the bylaws should clarify voting rights. Review state law to determine if 
nonvoting ex officio positions are permissible. Some boards specify ex 
officio positions for the chief executive (BoardSource recommends this 
practice), one or more past board chairs, or people who hold positions in 
a separate but related organization (such as a supporting foundation or a 
parent organization). In some organizations, a public official is automatically 
an ex officio board member.

The board of a nonprofit organization usually acts by means of in-
person meetings at which a quorum must be present. Where state law 
allows, board members can act at a meeting held via teleconference, 
videoconference, or board portal, provided that all participants can hear 
each other, or by unanimous written consent. Check applicable state law as 
to the permissibility of online meetings of the board (as opposed to online 
voting by an organization’s members). E-mail discussions are not likely to be 
regarded as formal meetings under state laws.

These alternative procedures must also be authorized in the bylaws. Unless 
there is a specific authorization, board members may not vote by proxy, mail 
ballot, or telephone calls (other than a teleconference).

Other Board Structures  
The board creates committees to accomplish the work that needs to 
get done between board meetings. The bylaws should specify standing 
committees, provide for the possibility of creating other committees or task 
forces, and describe how committee members are appointed. If state law 
permits, non–board members may serve on committees. These individuals 
do not have the same fiduciary obligations as board members, and they may 
act without the same threat of personal liability that may accrue to board 
members.
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BoardSource recommends a lean and strategic committee structure. Only 
ongoing board activities warrant a standing committee. Other activities are 
best addressed by time-limited task forces. According to Leading with Intent 
2019, the most common committees are audit, finance, or audit/finance 
combined; executive; governance, nominating, or governance/nominating 
combined; and development/fundraising. Board committees most often 
debate and present options to the full board for action.

A board may create advisory groups that provide expertise and support with 
respect to the organization’s work. Such groups might, for example, conduct 
independent program evaluation, expand outreach efforts, or gather 
feedback from the community. This approach allows the governing board 
to carry out its fiduciary responsibilities and tap into greater community 
resources. Advisory groups can also allow the board to surround itself with 
prominent names in the field or benefit from those who possess specialized 
expertise.

Because members of advisory groups lack voting rights, their number is 
determined only by what is practical. Unlike governing board members, 
advisory group members have no legal or formal responsibilities. Corporate 
law does not give them a specific status: They have no vested right to serve, 
no immunity from removal, and no right to renewal or appointment.

To avoid misleading implications that an advisory group has the power to 
make policy, limit its actions to

• making recommendations
• providing background for board decisions
• furnishing pros and cons for issues
• listing questions that are appropriate for the situation
• carrying out specific tasks

Reports issued by an advisory group should reflect any minority opinions. 
The board does not have to follow the group’s advice, but it should 
recognize the group’s input out of respect for and consideration of its 
members.

Tax Exemption   
Nonprofit, often used as a layperson’s term, has a legal meaning that reflects 
the organization’s commitment to purpose over profit and how any profits 
are used. It is perfectly acceptable for nonprofits to generate revenue in 
excess of expenses, maintain and grow an endowment, or strive for a sizable 
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reserve fund to cover future expenses or plan for expansion. All revenue, 
however, must be used for the good of the organization and the public 
served. It must not benefit an individual or that person’s affiliations, beyond 
reasonable compensation for services and other forms of reasonable 
payments.

According to Section 501(c) of the Internal Revenue Code, tax-exempt 
organizations generally do not have to pay federal income tax. Section 501(c) 
has many subcategories, the largest of which is 501(c)(3). These organizations 
are designated as public charities (including educational, scientific, and 
religious entities) and generally must engage in programs that have public 
benefit. Because of this public-service purpose (which may lighten a 
government’s burden), contributions to these charities are tax deductible to 
donors who itemize deductions on their federal income tax returns. (Due to 
federal tax law changes that became effective in 2018, such as a doubling of 
the standard deduction, it is estimated that about 90 percent of taxpayers 
no longer itemize deductions.)

Private foundations are 501(c)(3) organizations that provide funding to 
public charities, which in turn provide direct services to communities. 
Private foundations are often closely aligned with an individual, family, 
or corporation. They face greater tax and reporting burdens, including 
a requirement to annually pay out an amount equal to 5 percent of the 
amount of their net investment assets.

For most 501(c)(3) charitable organizations, the goal is to be recognized as a 
public charity rather than a private foundation — although both can receive 
tax-deductible donations. (Public charities may be required, however, 
to meet a test of public support to demonstrate a broad funding base, 
rather than depend on only one or a few sources.) Public charities usually 
administer their own programs, although some operate to support other 
organizations. These charities also can engage in a generous amount of 
lobbying (working for or against a specific piece of legislation), whereas 
private foundations are more constrained in their attempts to influence 
legislation. Both categories of charitable organization may engage in 
nonpartisan voter registration, education, and turnout activities but are 
prohibited from endorsing or opposing political candidates.

Social welfare and public advocacy groups are often classified as 501(c)(4) 
organizations. Established to influence public policy, they, too, are generally 
exempt from paying income taxes. Because these organizations participate 
in influencing government policy, their supporters cannot claim tax 
deductions for contributions.
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Trade associations and professional societies are often classified as 501(c)(6) 
organizations. Established to promote the interests of particular professions 
or lines of business or trade, they generally do not pay taxes; contributions 
to them, however, are not tax deductible because they serve the interests 
of their members and not the public. Still other types of tax-exempt 
organizations include labor organizations, social clubs, veterans’ groups, 
fraternal entities, credit unions, political organizations, and various types of 
employee benefit and retirement plans.

Many categories of nonprofit organizations are tax-exempt simply based 
on the nature of their purposes and activities. Others — particularly most 
charitable, educational, and like organizations — must have their exemption 
“recognized” by the IRS. Recognition means that the organization has a 
written determination from the IRS recognizing its tax-exempt status. 

Although entities are referred to as tax-exempt organizations, they may be 
liable for unrelated business income tax, various excise taxes, employment 
taxes, and assorted state and local taxes, such as sales, use, and property 
taxes.

Tax-exempt charitable organizations are classified under the federal tax law 
as either public charities or private foundations. Nearly all exempt charitable 
entities are public charities. Nonetheless, the federal tax law establishes a 
presumption that a charitable organization is a private foundation, requiring 
that the presumption be rebutted by demonstrating that the organization is 
a public charity.

Public Charities  
There are three basic types of public charities. A public charity may have that 
status solely because of what it does. These entities are sometimes referred 
to as “institutions.” They are churches and certain other types of religious 
organizations; schools, colleges, and universities; hospitals; medical research 
organizations; agricultural research organizations; and governmental bodies.

Another type of public charity is the publicly supported charity. There are 
essentially two categories of publicly supported charities. One category is 
the donative type, so called because it receives, on a five-year averaging 
basis, at least one-third of its financial support in the form of gifts and grants 
from the public. The second category is the service provider type, so named 
because its support that qualifies as public support includes, in addition to 
gifts and grants, dues and other forms of fee-for-service revenue.

The third basic category of public charity is the supporting organization. 
This entity is a charitable organization that functions to financially support 
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or otherwise benefit one or more public charitable organizations, termed 
supported organizations. The IRS identifies supporting organizations as 
Type I, Type II, or Type III. Type I is essentially a subsidiary to one or more 
parent entities, and Type II exists in a “brother-sister” relationship. Type III 
is operated in connection with one or more supported organizations, and 
it is further classified as either functionally integrated or non-functionally 
integrated.

Private Foundations  
Technically, a private foundation is a tax-exempt charitable organization 
that fails to qualify as a public charity. In essence, a private foundation is 
an exempt charitable entity that is funded from one source (such as an 
individual, family, or company), receives ongoing income in the form of 
investment income, and makes grants to public charities. A hybrid is the 
private operating foundation, which is a private foundation that conducts 
charitable, educational, scientific, and/or religious programs.

Maintaining Exempt Status   
Once a nonprofit organization has achieved tax-exempt status, its governing 
board, officers, and employees are responsible for ensuring that it maintains 
this status by complying with the law. Exempt status should be considered 
an asset. A charitable organization that does not properly conduct programs, 
for example, restricts its participation in certain activities, and refraining from 
engaging in other activities may violate an operational test and jeopardize its 
exempt status.

Private Inurement and Private Benefit   
Tax-exempt charitable and many other types of organizations are prohibited 
from allowing more than an insubstantial part of their operations to privately 
benefit organizations and individuals. This restriction exists to ensure that 
these organizations serve public interests rather than private ones. The 
doctrines of private inurement and (other than incidental) private benefit 
are defined by the federal tax law as unacceptable practices for nearly all 
nonprofit tax-exempt organizations. 

Private inurement occurs when any part of the net earnings of most 
categories of tax-exempt organizations benefits one or more insiders 
(sometimes termed disqualified persons). An insider is someone who has 
a personal or private interest in the activities of the organization, such as a 
board member, officer, or key employee. The IRS generally forbids exempt 
organizations from allowing their income or assets to be used in this way. 
One of the common forms of private inurement is payment of unreasonable 
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or excessive compensation to the chief executive or another staff member. 
Private inurement also embraces unreasonable lending, rental, and similar 
arrangements involving insiders. Any amount of inurement may be grounds 
for revocation of exempt status.

Nonprofit organizations are also subject to a private benefit doctrine, 
a broader concept that is not confined to insiders. The various forms 
of impermissible private benefit generally parallel the forms of private 
inurement, but the private benefit doctrine tolerates insubstantial benefit. 
Violation of this doctrine may also entail loss of exemption.

Excess Benefit Transactions  
Another body of law, the intermediate sanctions rules, imposes taxes on one 
or more persons when organizations provide an economic benefit to any 
person who is able to exercise substantial influence over that organization’s 
affairs, if the benefit exceeds the value of any goods or services provided in 
consideration. These activities are known as excess benefit transactions. The 
intermediate sanctions rules are generally applicable to public charities and 
social welfare organizations. The sanction falls on the person who engages 
in the impermissible transaction, known as a disqualified person, in the 
form of excise taxes. Penalty taxes may also be imposed on organization 
managers (such as board members and officers) who knowingly approved 
the excess benefit transaction. A somewhat similar body of law, known 
as self-dealing rules, applies to private foundations. The most common 
form of excess benefit or self-dealing transaction is payment of excessive 
compensation.

Executive Compensation Tax  
An excise tax of 21 percent is imposed on most tax-exempt organizations 
paying annual compensation in excess of $1 million and on paying separation 
amounts, when the employee is one of the five highest-compensated 
employees. The tax base is the excess compensation amount. This tax 
does not apply to the portion of compensation paid to a licensed medical 
practitioner for the performance of medical or veterinary services.

Lobbying and Partisan Political Activity  
Most nonprofits are allowed to engage in a limited amount of legislative 
lobbying that advances or protects their mission and impact. They may also 
engage in nonpartisan voter registration, education, and turnout activities. 
But they are not permitted to engage in substantial attempts to influence 
legislation by contacting, or urging the public to contact, members or 
employees of a legislative body for purposes of proposing, supporting, 
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or opposing legislation or ballot measures. Where lobbying activities are 
substantial, the organization has failed the operational test and risks losing 
its tax-exempt status and/or be liable for penalty excise taxes.

Directly or indirectly participating in or intervening in any political campaign 
to support or oppose a specific candidate, set of candidates, or political 
party are never allowed for public charities. Contributions to political 
campaign funds or public statements of position made on behalf of an 
organization in favor of or in opposition to a candidate for public office 
certainly violate the political campaign proscription. Failure to comply with 
this area of the law may result in revocation of tax-exempt status and/or 
imposition of penalty excise taxes.

Advocacy — activities designed to educate and inform the public or 
policymakers in support of a nonprofit organization’s mission — is 
permissible and encouraged as a vital part of a board’s responsibilities. It 
should not be confused with lobbying. In an antismoking organization, for 
example, advocacy might involve educational tactics such as conducting and 
sharing research on the dangers of secondhand smoke, or sharing success 
stories about communities’ efforts to reduce or eliminate smoking in public 
places. But actively supporting or opposing city council candidates based on 
their positions on this issue are not allowed. The BoardSource discussion 
guide, Stand for Your Mission: The Power of Board Advocacy, clarifies the 
differences between advocacy and lobbying.

Related Entities   
Tax exemption of a nonprofit organization may depend not on what it does 
or does not do, but on what activities a related party may engage in. For 
example, a public charity may have one or more supporting organizations 
and/or for-profit subsidiaries. These related entities might engage in 
activities that threaten tax exemption or cause the nonprofit organization 
taxation (such as the receipt of certain forms of income from a taxable 
subsidiary).

Examples include a tax-exempt charitable organization with a related social 
welfare organization (a lobbying “arm”), an exempt business league with a 
related charitable or educational entity engaging in seminars and publishing, 
or a nonprofit that is a partner in a partnership, a member of a limited 
liability company, or otherwise engaged in a joint venture. The lobbying 
arm can preserve the tax exemption of the public charity. The related 
charitable or educational entity can receive deductible contributions that 
the league cannot receive. But if the parent entity is involved in the day-to-
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day management of a related organization, the activities of the latter may 
be attributed to the former for tax law purposes (usually not a desirable 
outcome). Likewise, participation in a partnership or other form of joint 
venture can trigger a violation of the private inurement or private benefit 
doctrines.

Unrelated Business Rules  
Nearly all nonprofit tax-exempt organizations are subject to unrelated 
business rules. Net income derived by an exempt entity from a business 
enterprise that is not related to the organization’s exempt purposes may be 
subject to federal income taxation, usually at the corporate flat-tax rate of 21 
percent. 

For this purpose, a business is any activity carried on for the production of 
income from the sale of goods or services — an obviously encompassing 
definition. The business must be regularly carried on for the tax to apply. 
The most important test, usually, is whether the business is substantially 
related to the organization’s exempt purpose. Generally, then, the unrelated 
business income tax will be imposed on net income if the business is 
regularly carried on and is not substantially related to an exempt purpose.

There are, however, several significant exceptions. For one thing, most 
forms of investment income (such as dividends, interest, rent, and royalties) 
are not taxable. Other exempted businesses are those carried on for 
the convenience of the organization’s members, students, or patients; 
conducted for the sale of items donated to the organization; and operations 
engaged in by volunteers.

Expenses that are directly related to unrelated business income may be 
deducted in computing net unrelated business income. But deductions may 
be claimed only in relation to the income earned by the particular enterprise; 
net losses may not be offset against the income generated by other 
unrelated businesses. Provision of certain fringe benefits can also result in 
additional unrelated income. Tax-exempt organizations may be able to claim 
a charitable contribution deduction in computing taxable unrelated business 
income. A “specific deduction” of $1,000 is available.

Recordkeeping   
Generally, the federal tax law does not require a special type of financial 
records for nonprofit organizations. A nonprofit entity can select any 
recordkeeping system, suited to its activities, that clearly shows its income 
and expenses. The types of activities conducted determine the nature of the 
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records that should be retained for federal tax purposes. An organization 
should establish a recordkeeping system using an accounting method that is 
appropriate for proper monitoring and reporting of its financial activities for 
the tax year. If the organization has more than one program, it should ensure 
that the records appropriately identify the income and expense items that 
are attributable to each program.

A recordkeeping system generally should include a summary of transactions, 
showing gross receipts, purchases, other expenses, employment taxes, and 
assets. The organization must retain documentation that supports entries 
in the system. The choice of software will vary depending on the complexity 
of the recordkeeping system, with larger organizations needing more 
sophisticated software. Across the organization, software systems should 
always be aligned, compatible, and adaptable to future growth. 

Annual Reporting  
Although most nonprofit organizations are exempt from federal income 
tax, nearly all have information reporting obligations. This reporting is 
accomplished with the Form 990 series of information returns. Every board 
member should review their organization’s annual information return for 
completeness and accuracy before it is filed with the IRS (see page 43).

The type of Form 990 an organization must file is generally determined 
by the extent of its financial activity. An organization files Form 990 if its 
annual gross receipts are greater than $200,000 or its total assets as of the 
close of the tax year are more than $500,000. Form 990-EZ may be used if 
annual gross receipts are less than $200,000 and total assets are less than 
$500,000. Form 990-N (an electronic postcard) can be submitted if annual 
gross receipts do not normally exceed $50,000. Private foundations file 
Form 990-PF.

Organizations that sponsor donor-advised funds or operate hospital 
facilities, nonprofit health insurance issuers, and entities controlling 
organizations must file Form 990. Supporting organizations must file Form 
990 or Form 990-EZ. Organizations that are not required to file annual 
information returns include certain religious organizations, subordinate 
organizations included in a group return filed by the central organization, 
and governmental bodies.

The IRS will automatically revoke an organization’s tax-exempt status if the 
organization is required to file or submit a return in the Form 990 series but 
fails to do so for three consecutive years. The IRS has designed procedures 
by which tax exemption can be restored. Under law that will generally 
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take effect in 2022, if an organization fails to file an information return or 
submit a notice for two consecutive years, the IRS is required to notify the 
organization of that fact and of the impending auto-revocation.

Penalties apply for late and/or incorrect filings. The basic penalty of $20 
per day is imposed on the organization (absent reasonable cause), with a 
maximum penalty for any one return not to exceed the lesser of $10,000 
or an amount equal to 5 percent of the organization’s gross receipts for 
the year. Penalties apply to individuals responsible for the failure. Larger 
penalties apply to organizations having annual gross receipts in excess of  
$1 million. These returns must be signed under penalties of perjury.

A tax-exempt organization must file an unrelated business income tax return 
— Form 990-T — if it has at least $1,000 of gross income from an unrelated 
business during the year (see page 34). Quarterly estimated tax on unrelated 
business taxable income is required if an organization expects to owe at 
least $500 in tax for the year; the return to file is Form 990-W.

Disclosure Requirements   
Every nonprofit organization must make its application for recognition of tax 
exemption and the three most recent annual information returns available 
for public inspection and copying on request and without charge (other than 
a reasonable charge for copying). An organization does not have to comply 
with requests for copies if it makes the documents widely available, such 
as by posting them on a readily available website. The IRS also makes these 
documents available for public inspection and copying. An organization that 
files Form 990-T must make it available for three years from the date the 
return is required to be filed.

If a tax-exempt organization offers to sell, or solicits money for, specific 
information or a routine service that is available without charge from the 
federal government, it must make an express statement at the time of 
the solicitation about the free service. Other disclosure requirements are 
imposed in connection with the federal tax law concerning the deductibility 
of charitable contributions.

Fundraising Regulation  
Under federal law, a donor is not entitled to a charitable contribution 
deduction for a cash or other monetary gift unless the donor maintains 
a record of the contribution in the form of a bank record or a written 
communication from the charitable recipient showing the name of the 
charity and the date and amount of the contribution.
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A donor is not entitled to a federal charitable contribution deduction for a 
contribution of $250 or more unless the donor obtains a contemporaneous 
written acknowledgment of the gift from the recipient. This 
acknowledgment must include the charity’s name, the amount of the cash 
contribution, and a description of any noncash contribution. It must also 
state whether any goods or services were provided in consideration for the 
contribution. If that was the case, the recipient must provide a description 
and good-faith estimate of the value of the goods or services. Additional 
substantiation rules apply for larger contributions.

For a donor to be eligible for a gift of property with a value of more than 
$5,000, the donor must obtain an independent appraisal. The appraisal must 
be a qualified one (an appraisal meeting certain requirements), and it must 
be prepared by a qualified appraiser. In some instances, a summary or a 
copy of the appraisal must be attached to the donor’s tax return.

If a tax-exempt charity conducts fundraising events that include services 
such as dinners and entertainment, it must provide a written statement 
informing patrons of the fair market value of the items or services provided 
in exchange for their contributions. This disclosure responsibility generally 
applies to any fundraising circumstances where each payment exceeds $75.

Nearly every state has a charitable solicitation act that requires charitable 
organizations that wish to solicit contributions in the state to register 
with the state and receive a license or similar permit. The laws also entail 
reporting obligations. Some of these statutes likewise impose registration 
and reporting requirements on professional fundraisers, professional 
solicitors, and others who assist charities in the fundraising process. The 
laws often contain exemptions for certain types of organizations, including 
churches, educational institutions, hospitals, and membership entities.
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Questions the Board Should Ask  
1. Do we have a copy of our state laws, and are we operating 

in accordance with all the statutes?
2. When did we last review our bylaws? Are there any 

provisions we should add or delete?
3. Have we clearly defined the voting rights of any ex officio 

members of the board?
4. Do our bylaws specify the election process for new board 

members and officers?
5. Do the bylaws summarize the duties of the principal 

officers?
6. Do we have job descriptions for our committees that also 

define the limits of their authority?
7. Do the bylaws provide a process for the removal of board 

members?
8. Does each board member know whether the organization is 

a public charity or private foundation and, if the former, what 
its category of public charity is?
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& POLICIES   
The objective of the guidelines and recommendations discussed in this 
chapter is to introduce good, ethical practices so that government doesn’t 
feel impelled to step in and regulate all organizations in the same fashion, 
without regard to the enormous diversity within the nonprofit sector. 
BoardSource and others, including the IRS, encourage individual boards 
to draft policies and practices that best fit their specific circumstances. In 
addition, they help increase nonprofits’ capacity to monitor themselves.

Viewed simply, governance pertains to how a nonprofit organization is 
governed, who is doing the governing, and how those doing the governing 
secured their positions. Rules about nonprofit management structures, 
administrative practices, and operational policies are almost entirely the 
province of state law. Until about 2007, the prominent regulator tended 
to be the office of the state’s attorney general. That year things changed 
dramatically, when the IRS began issuing private rulings about public 
charities’ governance practices, thus bringing the federal government to the 
forefront of regulation of nonprofit governance. In 2008, the IRS redesigned 
and expanded the Form 990, which asks many questions about and 
advocates adoption of policies concerning nonprofit governance.

There is no Internal Revenue Code provision, tax regulation or other rule, 
or court opinion requiring IRS involvement in nonprofit governance. But the 
IRS is involved anyway. In its Compliance Guide for 501(c)(3) Public Charities, 
the IRS observes that “it’s important that public charities be thoughtful 
about the governance policies that are most appropriate for that charity 
in assuring sound operations and compliance with the tax law.” In other 
words, the IRS justifies its involvement in nonprofit governance on the basis 
of the proposition that an organization that is in compliance with sound 
governance practices is likely to be complying with the federal tax law.

State law as to governance is likely to be largely the subject of statutory law, 
coupled with interpretive court opinions and perhaps opinions of the state 
attorney general’s office. Some states, notably California and New York, 
are particularly active in the realm of nonprofit governance. Although there 
is little federal law on the point, the IRS’s views on governance topics are 
manifested in the Compliance Guide, the Form 990 information return and 
its instructions, and IRS private letter ruling positions.
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Governance Issues   
The principal issues in federal and state law pertaining to nonprofit 
governance involve mission, board size and composition, and governance 
and management policies.

Mission   
The law is unlikely to require a nonprofit organization to develop a 
mission statement — that is, a description of an organization’s purposes 
and objectives that is separate from, but presumably consistent with, the 
statement of purpose contained in its organizing document. Form 990, for 
example, twice asks the filing organization to recite its mission statement, 
but only if the organization’s governing board has approved one. The IRS 
Compliance Guide states that the agency “encourages every charity to 
adopt, establish, and regularly review a mission statement to explain the 
organization’s purposes and guide its work.”

Size and Composition   
For the most part, the size and composition of nonprofit boards is a matter of 
state law. Even then, state law is skimpy; for example, most states require at 
least three board members. The federal tax law is nearly silent on this topic.

Yet the IRS Compliance Guide states that “an active and engaged board is 
important to the success of a public charity and compliance with the tax 
law. A governing board should be composed of persons who are informed 
and active in overseeing a charity’s operations and finances.” Moreover, the 
board “should include independent members and should not be dominated 
by employees or others who are not independent because of business or 
family relationships.” In general, however, there is no law in support of these 
positions.

Policies   
The IRS concedes in the Compliance Guide that federal tax law “does not 
require charities to have governance and management policies.” But it does 
encourage boards to “consider whether the implementation of policies 
relating to executive compensation, conflicts of interest, investments, 
fundraising, documentation of governance decisions, document retention, 
and whistleblower claims may be necessary and appropriate.”

Board members are encouraged to review the organization’s information 
returns and financial statements regularly; BoardSource considers this review 
a recommended practice. Form 990 asks the filing organization to explain its 
procedure, if any, for review, including board review, of these documents and 
its process for public disclosure of its financial statements.
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Other governance issues include periodic evaluation of board and 
organizational effectiveness, frequency of board meetings, term limits, board 
member compensation, and the extent of document disclosures to the public.

Governance Policies   
One of the IRS’s key contributions to the field of nonprofit governance is 
its emphasis on the use of various policies, principally by public charities. 
Some of these policies are appropriate for all charitable and perhaps other 
categories of tax-exempt organizations. Others are unique, suitable only for 
specific types of exempt organizations. References to these policies — there 
are more than 30 of them — are found throughout Form 990.

Conflict of Interest   
The policy that the IRS stresses most fervently is the conflict-of-interest 
policy. This type of policy identifies the categories of persons who are 
subject to it, such as board members, officers, and employees. It spells 
out what a conflict of interest is, ranging from business interests with the 
organization, to grantmaking, to the operations of related entities. Those 
subject to the policy usually make annual disclosures to the organization, 
thus bringing a conflict to the attention of the governing board, which 
can then decide whether to tolerate or eliminate the conflict. (Conflicts of 
interest are not necessarily illegal or otherwise impermissible.)

Whistleblower Protection   
Larger organizations should consider a whistleblower protection policy, 
which provides for the handling of allegations of misconduct within the 
organization while protecting the entity. Individuals, including board 
members, officers, employees, volunteers, and perhaps others, are 
encouraged by such a policy to report suspected fraudulent or dishonest 
conduct (blow the whistle) in accordance with various procedures, which 
protect whistleblowers from retaliation by management. Overall, of 
course, the purpose of a whistleblower protection policy is to ferret out 
wrongdoing, particularly at the management or governance levels.

Document Retention and Destruction  
This policy sets forth guidelines for how long various documents (regardless 
of form) will be retained and how records are to be destroyed. It is designed 
to ensure compliance with all applicable laws, yet facilitate the organization’s 
operations by promoting efficiency and freeing up valuable storage space. 
Another purpose of such a policy is to avoid, to the extent possible, any 
efforts to alter, cover up, falsify, or destroy documents with the intent of 
impeding or obstructing an official proceeding (including litigation) — which, 
in some instances, is a crime.
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Investment   
Many organizations have investment policies to guide investment advisors 
in their practices. This policy states the organization’s investment philosophy 
as to risk tolerance and perhaps areas of investment. Guidelines for 
program-related investments and mission investing may also be included. 
For some organizations, investment practices are informed by law, such as 
the rules for private foundations and certain supporting organizations as 
to mandatory payouts; the policy should include investment guidelines to 
assure that funds are available to meet the payout requirements.

Travel and Other Reimbursement  
This policy outlines the organization’s expense reimbursement practices, 
including what expenses are reimbursable and which individuals are allowed 
to incur them, and sets forth reimbursement procedures. Reimbursement 
policies should qualify as “accountable plans” to ensure that reimbursements 
are not forms of gross income or end up being automatic excess-benefit 
transactions.

Executive Compensation   
Organizations may have an executive compensation policy, stipulating 
which managers are subject to the policy and the procedures to be followed 
in setting compensation. One of the objectives is to be able to justify the 
reasonableness of the compensation forms and amounts. The policy should 
state which records should be retained and when employment contracts 
should be used.

Gift Acceptance   
Public charities often have gift acceptance policies that specify the types 
of gifts the organization will and will not accept. (Charities are not required 
to accept every contribution tendered to them.) For example, a charity 
may decide that it will not accept contributions of closely held businesses 
(particularly where it would be in the minority) or S corporation stock 
(where the economic returns are always taxed as unrelated business 
income). If properly structured, a gift acceptance policy can be of 
considerable assistance to a charity in gracefully declining a gift from sources 
that do not meet the nonprofit’s standards.

Form 990 Review   
Though board review is not a specific IRS requirement, it is a BoardSource 
recommendation to ensure that the information in the return appropriately 
and effectively presents the activities of the organization. Part VI of Form 
990 asks whether board members received the form before filing and 
what process they used for review. The BoardSource publication Financial 
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Responsibilities of Nonprofit Boards includes a checklist of the Form 990 
items that pertain to governance.3

A Form 990 review policy summarizes the process to be followed once the 
Form 990 is in final draft. Over the years, the Form 990 has evolved from a 
tax return, which tends to focus on numbers, to an information return, which 
provides much of the required information in narrative form. The answers 
to many questions have ramifications in law. The ideal is for a lawyer to 
review the return before it is filed, but many organizations do not want to 
pay for that service. The organization should appoint at least one individual 
(for example, the chief executive, board chair, finance committee chair, or 
governance committee chair) to review the return carefully. Ideally, each 
board member should also review the return.

Other Policies   
Other policies that certain types of organizations must or should have 
are those pertinent to hospitals (charity care, community health needs, 
financial assistance, and billing and collection), receipt and maintenance 
of conservation easements, fundraising, participation in joint ventures, 
grantmaking (domestic and/or international), relationships with chapters or 
affiliates, and tax-exempt bond law compliance.

Nonprofit organizations should check state law as to policies. Some states 
mandate certain of these governance policies.

IRS Ruling Policy   
The IRS has a policy, expressed almost entirely in private letter rulings, 
concerning the size and composition of nonprofit boards, particularly those 
that are boards of public charities. This policy has two elements. One aspect 
focuses on “small” boards, and the other addresses the matter of boards 
including individuals who are related (usually by marriage or business ties) 
to one another. In the IRS’s view, boards of this nature inherently represent 
violations of the private benefit doctrine. Tax exemption can be precluded or 
revoked where this doctrine is transgressed.

Although there is dispute as to whether the IRS is correct in its pursuit of this 
policy and controversy as to whether it has the basic authority to adopt the 
policy, nonprofit organizations, particularly charitable ones, should keep this 
topic in mind when structuring their governing boards.

3  Joan Payne, Financial Responsibilities of Nonprofit Boards (BoardSource, 2018), 51–55, 105–110.
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CHIEF EXECUTIVE COMPENSATION
One of the board’s toughest tasks is to determine appropriate compensation for the 
chief executive. The board should keep in mind the following issues as it determines 
the appropriate benefit package for the chief executive:

Compliance

•	 Focus on reasonableness. Excessive benefits raise a red flag.

•	 Be familiar with the intermediate sanctions rules to avoid potentially 
heavy penalties. These rules, which are primarily applicable to public 
charities, impose excise taxes on board members and other insiders for 
engaging in excess benefit transactions, including payment of excessive 
compensation. (See the glossary for more information about these 
rules.)

•	 Follow the intermediate sanctions safe harbor procedures: Rely on 
comparative studies to give direction; record your process for making 
the decision; and have an independent board approve the benefit 
package. (These procedures are also collectively known as the 
rebuttable presumption of reasonableness.)

Compensation Philosophy

•	 Seek guidance from your organizational compensation philosophy, 
which should address the battery of issues that affect the organization’s 
capacity and willingness to compensate employees for good work 
done. Take into account internal and external challenges, compliance 
requirements, financial means, and numerous value-based standards 
influencing the culture of the organization.

Relevance

•	 Consider the expectations for the position, the organization’s budget, 
staff size, scope, and location, and experience of the chief executive.
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Performance

•	 Review the compensation package annually after a performance 
evaluation. Tie compensation to performance. It is acceptable to provide 
bonuses and incentive pay as long as they are not percentage-based.

Reporting

•	 Remember that compensation must be reported on your Form 990. It is 
public knowledge.

•	 Separate the base salary, bonuses, and deferred compensation 
accurately on the Form 990.

•	 Make sure the full board is familiar with the complete compensation 
package (including potential severance clauses) and reviews the Form 
990 before filing.

Annual Information Return (Form 990)

The annual information return (for example, Form 990) that tax-exempt 
organizations file with the IRS enables the agency to ensure that these 
organizations continue to meet the requirements for their tax-exempt status. 
At the same time, the data collected through Form 990 help the entire 
nonprofit sector monitor growth and trends, track the types of needs that 
nonprofits address, and identify the specific practices they have adopted.

In tax years beginning after July 1, 2019, tax-exempt organizations must file 
returns electronically. Transitional relief for up to two years is provided for 
small organizations or other entities that the IRS determines will otherwise 
suffer “undue burden.” For this purpose, a small organization is an entity 
with gross receipts of less than $200,000 for a tax year and aggregate gross 
assets of less than $500,000 at the end of the tax year.

Information collected via the Form 990 had focused on financial data 
(revenue and expenses), but since the major revision in 2008, this return 
seeks extensive factual information expressed in prose, not numbers; 
organizations need to report on fundraising, gaming, international programs, 
non-cash receipts, joint ventures, use of subsidiaries, and much more. 
With the revision, the IRS introduced a segment on governance that poses 
numerous questions related to specific board structures and practices. 
The Form 990 is intended to influence and modify nonprofit organizations’ 
behavior by encouraging their governing boards to adopt certain policies 
and procedures (so they can check “yes” rather than “no” boxes).
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The federal tax law requires almost none of these policies and procedures. 
Still, a nonprofit organization filing the Form 990 is required to report the 
following:

• The total number of voting members of its governing body and 
the number of these members who are independent — that is, not 
compensated as an employee of the organization, not compensated 
more than $10,000 as an independent contractor by the organization, 
and not involved in a related-party transaction

• Whether a board member, officer, or key employee has a family 
relationship or a business relationship with any other board member, 
officer, or key employee

• Whether control over management duties customarily performed by 
or under the direct supervision of board members, officers, or key 
employees has been delegated to a management company or other 
person

• Whether a copy of the annual information return was provided to each 
member of its governing body before being filed

• Whether contemporaneous documentation is in place for meetings of 
the governing body, committee meetings (if the committee has authority 
to act on behalf of the governing body, as with the executive committee), 
and for decisions and actions undertaken by the governing body

• Whether — and, if so, how — the governing documents, conflict-of-
interest policy, and financial statements are available to the public

In the past, board members demonstrated adherence to their duties and 
responsibilities largely by action, rather than by documentation. The only 
documentation of any substance was properly prepared minutes. Today, 
however, a nonprofit board is expected not only to function appropriately 
but also to be able to prove it. The IRS expects the annual information return 
to address good practices, in the form of written policies or procedures 
that nonprofit tax-exempt organizations have adopted. In particular, the 
form asks the filing organization to report or describe whether it has the 
policies referenced above. Although the Form 990 does not require it, some 
charitable organizations have policies concerning the use of volunteers, 
including the execution of confidentiality agreements.

A nonprofit board that institutes and adheres to appropriate policies and 
procedures, and has individual members who understand their legal duties 
and responsibilities, is likely to be strong and effective. That, however, is not 
enough. On behalf of the organization, board members must also ensure 
that compliance, vigilance, and transparency are part of ongoing operations.
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BoardSource Recommended Governance Practices   
The nonprofit boards best equipped to lead their organizations are self-
aware, function in constructive partnership with their chief executives, 
and are committed to continually improving their performance. Boards 
can improve their effectiveness by the intentional adoption of good 
governance practices. 

The BoardSource Recommended Governance Practices reflect 
BoardSource’s decades of experience working with tens of thousands 
of board leaders and conducting extensive research on board practices.4 
The practices articulate a roadmap for boards toward becoming 
a strategic asset for their organization, and are arranged in three 
categories: 

1. Essential Practices: BoardSource recommends that all boards 
adhere to these practices to function successfully.  

2. Leading Practices: BoardSource recommends that all boards 
adopt these practices to move toward board  excellence.  

3. Compliance Practices: These practices address legal 
requirements and BoardSource’s recommended process for 
compliance.  Boards committed to adopting these practices 
can find extensive information about them in BoardSource’s 
comprehensive library of resources and publications available at 
boardsource.org.

Essential Practices  
Meeting Attendance. Every board member must make it a priority to 
attend all board meetings and to miss a meeting only under exceptional 
circumstances.

Meetings are when boards exercise their governance authority. One of 
the legal obligations for all board members is the duty of care. Without 
attending meetings — and preparing for them conscientiously — a 
board member is not able to participate in educated and independent 
decision making. As state corporation laws allow, the board may accept 

4  The BoardSource Recommended Governance Practices are occasionally updated. To read 
the most current version, go to boardsource.org.

http://boardsource.org
http://www.boardsource.org


48     © 2019 BoardSource 

Chapter 3 | Governance issues & Policies    

limited participation via teleconference, but such participation should 
not be considered a substitute for regular, in- person attendance. Board 
service is a commitment, and accepting a board position means the 
meetings must take priority over other obligations except in exceptional 
circumstances. Every board should have a meeting attendance policy 
and enforce it. 

Term Limits. The board should adopt term limits.

Regular turnover among board members encourages the board to 
pay attention to its composition, helps to avoid stagnation, offers the 
opportunity to expand the board’s circle of contacts and influence, and 
provides a respectful and efficient method for removing unproductive 
members. In 2017, 72 percent of nonprofit boards had term limits 
for board members, and the most common were two consecutive 
three-year terms. Term limits do not prevent valuable members from 
remaining in the service of the organization or the board in another 
capacity. An exception is the family foundation that may have a limited 
pool of qualified and interested candidates.

Strategic Board Recruitment. The board must be strategic about member 
recruitment and define an ideal composition for itself based on the 
organization’s priorities at any given moment.

A matrix for board composition facilitates the board’s strategic 
recruitment efforts. By analyzing the present composition of the board, 
the governance committee — or the full board if no committee is 
needed — is able to best determine what qualities, characteristics, and 
perspectives are already present on the board. When analyzed in light 
of the organizational strategies, a matrix helps the board identify where 
gaps exist and then direct recruitment efforts to fill those gaps.

Strategic Planning. The board must play a substantive role with 
management in developing, approving, and supporting organizational 
strategy.

One of the board’s primary responsibilities is to set the direction for the 
organization. Strategic planning serves as the road map for this direction 
and as the tool to assess progress. The full board needs to actively 
participate in and own the results of strategic planning.

Budget Approval. The board must approve the annual budget.
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Staff is responsible for developing the annual budget and, in 
conjunction with the finance committee, presenting it to the board for 
approval. As the fiduciary body for the organization, the board must 
ensure that the budget reflects the overall strategic direction and 
advances the long-term fiscal health of the organization. 

Chief Executive Job Description. The board must develop a written job 
description for the chief executive and together with the chief executive 
define the annual expectations.

The chief executive can remain accountable for their performance only 
if the position is well defined and annual goals and expectations are 
mutually agreed upon.

Chief Executive Evaluation. The board must evaluate the chief executive’s 
performance annually; the evaluation should be written and involve the full 
board. 

A formal evaluation, based on well-defined and mutually agreed upon 
expectations, benefits and protects both the chief executive and the 
board. Even if the board chair or a committee leads the evaluation, the 
full board must participate by being given the opportunity to provide 
feedback, approve the final evaluation, and ensure all compensation 
recommendations are appropriate. The evaluation should include 
360-degree feedback from the organizations leadership team so the 
board has an opportunity to gain additional insights from those working 
closely with the CEO on a daily basis.

Audit. Every charitable organization (excluding houses of worship and 
those exempt from filing Form 990) with $1 million or more in revenue 
should undertake an audit annually. It is the board’s role to select the 
auditor and meet with them in an executive session without staff present to 
discuss the results. 

The board is responsible for assessing the potential benefits and costs 
of an independent audit and determining when it is time to conduct 
one. When revenues reach the level of $1 million, the organization is 
usually engaged in multiple and/or major financial transactions and 
must rely on an independent auditor’s clarification that the financial 
statements present fairly the financial position of the organization. If the 
organization conducts outside audits, the board should ideally form a 
separate audit committee or task force, with no overlap with the finance 
committee, to facilitate the added responsibilities in fiscal oversight. 
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Leading Practices   
Consent Agendas. The board should include consent agendas in its board 
meeting agendas.

Consent agendas promote good time management in meetings. The 
main purpose of a consent agenda is to liberate board meetings from 
administrative details, repetitious discussions, and routine tasks. The 
recovered time should be used for meaningful discussion, allowing the 
board to focus on issues of real importance to the organization and 
its future. For consent agendas to be successful, materials for review 
must be written and sent to the board prior to the meeting, and board 
members must commit to reading the materials before approving the 
consent agenda.

Executive Sessions. The board should have regularly scheduled executive 
sessions.

Executive sessions provide a venue for handling issues that are 
best discussed in private, for fostering robust discourse, and for 
strengthening trust and communication. Distinguished by their purpose 
and participants, executive sessions serve three core functions: (1) 
they assure confidentiality, (2) they create a mechanism for board 
independence and oversight, and (3) they enhance relationships among 
board members and with the chief executive. Those organizations that 
must follow sunshine/opening meeting laws should verify their state 
statutes concerning executive sessions (sunshinereview.org).

Board Diversity and Inclusion. The board should be intentional in its 
recruitment and engagement of diverse board members and foster a 
culture of inclusivity. 

To value diversity is to respect and appreciate race; religion; skin color; 
gender and gender identity; ethnicity; nationality; sexual orientation; 
physical, mental, and developmental abilities; age; and socioeconomic 
status. Boards should commit to diversity and inclusion by establishing 
written policies and practices, subject to regular evaluation, that address 
strategic and intentional recruitment and engagement of diverse board 
members and ongoing commitment to inclusivity, including equal access 
to board leadership opportunities. 

Board Evaluation. The board should conduct a comprehensive 
self-assessment approximately every two years to evaluate its own 
performance. 

http://www.sunshinereview.org
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Only through structured self-reflection can board members judge 
their own collective performance and understand the extent of their 
individual responsibilities. Boards may choose to engage in more 
frequent evaluations, but it is usually not necessary to do a formal 
assessment every year. It is important to allow adequate time between 
assessments to implement identified improvements. 

Board Orientation. The board should formalize its new member 
orientation process.

The orientation process should be documented and streamlined to 
ensure all board members receive relevant and consistent information 
on their governance responsibilities, on the organization, and on the 
board’s own expectations.

Bylaws Review. The board should review the bylaws periodically and 
ensure timely amendments when necessary. 

Bylaws formalize the board’s structure and practices. The board’s 
needs evolve over time, as do the external circumstances within which 
the organization and the board function. It is necessary to review the 
clauses periodically to verify their continued appropriateness and to 
assess what might be missing. An attorney should verify that the bylaws 
are in compliance with the state statutes.

Chief Executive Serving on the Board. The chief executive should be an 
ex officio, non-voting member of the board. 

The chief executive’s input in board meeting deliberation is instrumental 
and invaluable for informed decision making. However, to avoid actual 
or perceived conflicts of interest, questions concerning accountability, 
or blurring the line between oversight and execution, chief executives 
should be non-voting members of the board, unless not permitted by 
law. 

Board Job Description. The board should have a written job description 
outlining the responsibilities of the full board and of individual board 
members. 

Board service comes with expectations and obligations. A written job 
description defines the collective governance role of the board and 
reminds it of the various activities that need to be incorporated in the 
board’s annual calendar. The board also should draft a separate set of 
expectations for individual board members to help them meet their 
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legal obligations and engage productively in the board’s work. 

Managing Conflicts of Interest. The board should adopt a conflict-
of-interest policy that defines what a conflict of interest is and how it is 
managed. The board and senior staff should sign annual conflict-of-interest 
statements, disclose known potential conflicts, and recuse themselves from 
participating in discussions and voting when conflicts do arise.

Board members must adhere to a legal duty of loyalty, making decisions 
based on the best interests of the organization. By actively managing 
conflicts of interest — real or perceived — the board is better able to 
remain independent and unbiased in decision making. 

Personal Giving. If the organization engages in fundraising, every board 
member should make a meaningful personal contribution according to 
their means (while not conflicting with any legal stipulations); the board 
should attain 100-percent board giving.

By making a personally meaningful gift, each board member 
demonstrates their commitment and trust in the organization, which 
also enables them to function as a more credible fundraiser and inspire 
other donors. 

Board Retreat. The board should include an annual retreat in its meeting 
schedule.

Retreats allow the board to focus on large and complicated issues 
that cannot be handled adequately in a regular board meeting. Every 
board needs to step back at times to reflect on its own responsibilities 
and practices or to discuss the future of the organization long-term. 
An informally structured retreat setting is most conducive to strategic 
discussions, as well as to strengthening the interpersonal dynamics 
among board members. 

Board Size. The board should determine its optimal size based on its 
needs. The primary guide for determining board size is the board’s 
function, which may change over time.

Numerous factors influence the composition and thus the size of the 
board: board responsibilities, committee structure, legal mandates, 
phase in the organizational lifecycle, need for diversity, and maintaining 
a manageable group. It is impossible for an outsider to recommend 
a standard size for all boards. However, it is difficult to imagine that 
a board with fewer than five members is able to incorporate all the 
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desired qualities and capacity or that an exceptionally large board is 
able to engage every member in a constructive manner. Regardless of 
size, all board members must be engaged, as all are equally liable for the 
organization.

Committees. The board’s standing committee structure should be lean 
and strategic and complemented by the use of task forces.

Only ongoing board activities warrant a standing committee. Other 
activities are best addressed by time-limited task forces, which are 
efficient and utilize board members’ time, interest, and expertise in a 
meaningful manner. 

Executive Committee. If the board has an executive committee, its 
purpose and authority level must be defined in the bylaws.

Before forming an executive committee, the board should analyze 
its entire structure to determine whether that particular committee 
would add value. If the executive committee is given the power to act 
on behalf of the board, the bylaws need to define the limits of this 
authority; otherwise, it has the authority to make major organizational 
decisions that normally belong to the full board. To ensure that the full 
board remains in control and informed, decisions made by the executive 
committee should be confirmed by the full board at the following board 
meeting.

Governance Committee. The board should either form a governance 
committee or ensure that the function of that committee is carried out. 

Every board should ensure that recruitment is a continuous and 
deliberate activity of the full board. For most boards, a separate 
governance committee is the best structure to take the lead and 
responsibility for recruitment, ongoing board development, leadership 
development, board and board member assessment, and board 
education, and for ensuring that the board is equipped with proper 
guidelines and structure to do its work most effectively.

Form 990 Posting. The nonprofit should post its Form 990 on its website.

Form 990 is a public document and one of the primary tools to shed 
light on the organization and its finances, activities, and governance 
practices. By posting the Form 990 on the organization’s website and 
making it easily accessible, the board is supporting and promoting 
methodical transparency.
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Compliance Practices  
Meeting Frequency. The board should have more than the one annual 
meeting required by law. 

State laws usually require at least one annual meeting for all boards, but 
one meeting is insufficient for boards to address all the issues to which 
they need to pay attention. Other structures and practices (e.g., board 
size, reliance on committee work, length of meetings, lifecycle position 
of the organization, geographical constraints) can affect the necessary 
number of board meetings and the optimal frequency. The board must 
meet often enough to ensure it fulfills its fiduciary responsibilities 
without compromising its efficiency.

Executive Compensation. The board must formalize a process for 
setting appropriate compensation for the chief executive and approve the 
compensation package. 

The board needs to establish well-defined guidelines on how to 
determine appropriate compensation for the organization’s chief 
executive. If the board offers too little, it could lose the chief executive to 
competing organizations; if it offers too much, it risks providing excess 
benefits and subjecting itself and the organization to intermediate 
sanctions. The board should follow the IRS’s safe harbor measures and 
rely on comparative data, have the compensation decision determined 
by independent board members, and contemporaneously record the 
decision-making process. The full board should approve both the 
process and the resulting compensation package.

Review of IRS Form 990. The full board should review the Form 990 
before it is filed.

Form 990 is the most widely viewed public document concerning the 
organization, its finances, activities, and governance practices. It is 
important that board members are familiar with its contents and that 
it accurately presents the organization to its constituents, donors, and 
media.

Document Destruction and Retention. The board must ensure that no 
records are destroyed when the organization is under federal investigation. 

Federal law states what must happen in the event the organization 
is under official investigation. All organizations should have a policy 
for document destruction and retention to ensure that the law is 
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Questions the Board Should Ask   
1. Does every board member review the organization’s IRS 

Form 990 or other annual information return (preferably 
before it is filed)?

2. Did we receive a clean audit? Have we addressed all the 
issues mentioned in the auditor’s management letter?

3. When we determine the chief executive’s compensation, do 
we adhere to safe harbor processes (the rebuttable pre-
sumption under the intermediate sanctions rules, explained 
in the glossary)? Who on the board is responsible for that?

4. Have we developed all of the written policies or procedures 
described on the Form 990 that are appropriate for our 
organization?

understood and respected.

Whistleblower Process. The board must ensure that no employee is 
punished or discriminated against because he or she reported improper 
conduct. 

Federal law states what must happen if alleged improper conduct is 
reported. All organizations should have a formal, written process to 
deal with complaints and prevent retaliation. If under investigation, the 
organization is responsible for showing that it follows a systemized 
process to address whistleblower cases. 
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Liability is closely tied to accountability. The issues most likely to generate 
concern pertain to general ethical behavior, transparency (to what extent 
and how the organization shares information), and uses of money. The 
latter includes ensuring that spending is aligned with donor intent, 
monitoring of executive compensation, and expending money efficiently. 
Under today’s concept of fiduciary responsibility, board members of 
nonprofit organizations can be found personally liable for a violation of that 
responsibility. When an individual is personally sued because of something 
done (commission) — or not done (omission) — in the name of a nonprofit 
organization, the potential liability is called personal liability.

A key step in liability protection is to know where the danger lies. The most 
common reasons why nonprofits get sued are

• employment claims (hiring, firing, contracts, benefits)
• contract claims (length of agreement, termination, work specification, 

payment terms)
• discrimination claims (employment, volunteers, programs)
• sexual harassment and assault claims
• torts/negligence (injuries, theft)
• release of records (availability of corporate records)
• defamation

For the most part, the defendants in lawsuits involving nonprofit 
organizations are the organizations themselves. Seldom will the charges 
include other parties, such as individuals. These allegations can happen, 
however, and when they do, board members, officers, and key employees — 
perhaps even volunteers — can be dragged into the fray.

In most cases, the conduct of employees, when they are serving as 
employees of the organization, is considered conduct by the organization 
itself. If an employee’s action (or lack of it) is outside the scope of 
employment, however, the individual can be held personally liable. If 
the board has not carried out its oversight duties adequately, it may be 
implicated in a lawsuit due to negligence of its duty of care (see Chapter 1).

To be named legitimately as a defendant, a person must have some 
involvement in the particular facts that go beyond the usual role of a board 
member. For example, a board member may be substantively involved in 
causing an employee to be fired and thus personally named in a lawsuit 
asserting employment discrimination. Or if a board member made specific 
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statements in the context of a contract negotiation, that person can end up 
as a defendant in a breach-of-contract lawsuit. Or a board member making 
a defamatory statement when serving in that capacity may be sued for 
damages along with the organization.

Sexual harassment and assault in the workplace is the focus of growing 
attention. BoardSource CEO Anne Wallestad writes that nonprofit boards 
have a “very important role in providing leadership and oversight of the 
entire organization, including protecting one of its most important resources 
– its people.” Nonprofit boards should think about “how to cultivate an 
organizational culture that refuses to tolerate harassment or exploitation 
of any kind.” A nonprofit organization should engage in serious reference 
checks, have in place reporting mechanisms that encourage victims to come 
forward, and have mechanisms for better understanding the organization’s 
leadership culture. Nonprofit boards “need to proactively examine how their 
organization’s own culture may be contributing to an environment where 
sexual harassment and abuse goes unchecked,” and “if they don’t like what 
they see, they need to do something about it.”5

Fundamental Protective Strategies  
The key to protection is proactive positive action. Being a good board 
member — attending to substantive and procedural issues with the 
conscientiousness and attentiveness that likely drew each person to board 
membership in the first place — represents a giant step toward insulation 
from potential problems. Even with the best of intentions, however, the risk 
of personal liability for board members of nonprofit organizations cannot be 
eliminated. Still, it can be minimized.

In a litigious society, anybody can sue anybody; even frivolous cases cost 
money. The organization can undertake some fundamental protective 
strategies, and board members can implement an action program to help 
ward off or, if necessary, defend against personal liability.

Proactive Governance  
The protective impact offered by the latest technology and carefully crafted 
insurance policies wanes if those in the boardroom lack a fundamental 
understanding of their responsibilities, a respect for ethical guidelines, a 
civil code of conduct, and general communication savvy. First, the board 
must recognize the fundamental duties and responsibilities inherent in 
volunteer board service. Next, it must develop a basic understanding of the 

5 Anne Wallestad, “It’s Time for Nonprofit Boards to Have a Conversation about Sexual Misconduct,” 
February 22, 2018, https://nonprofitquarterly.org/time-nonprofit-boards-conversation-sexual-mis-
conduct.

https://nonprofitquarterly.org/time-nonprofit-boards-conversation-sexual-misconduct
https://nonprofitquarterly.org/time-nonprofit-boards-conversation-sexual-misconduct
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legal framework that surrounds the organization and its structure. Finally, all 
board members must show good intentions by being accountable for their 
own actions.

Good intentions coupled with ignorance rarely serve as a solid support if 
board members must defend their actions — or lack of action — in court. 
To provide a strong base of security against lawsuits, boards should draft 
policies, ensure that those policies are followed, refrain from delegating 
fiduciary duties, and rely on expert advice when a particular acumen is 
missing in the boardroom.

Incorporation   
The main benefit of incorporation is the limited liability protection that 
it provides for the organization’s managers and board members. The 
corporation assumes its debt and obligations. (See Chapter 2 for more 
information about nonprofit corporations.) Because a corporation normally 
exists in perpetuity and its status is not altered by changes of personnel, 
incorporation brings a stability that is a key element in risk management.

Indemnification   
Indemnification means that one party promises to protect another party 
from losses resulting from risks while carrying out specified duties. State 
laws usually allow nonprofits to indemnify their board members or some of 
their actions.

Generally, board members are indemnified — usually as spelled out in the 
bylaws — by the organization against judgments (and legal fees) incurred 
when they are acting in the service of the organization. For example, a board 
member may have signed a contract on behalf of the organization (acting 
in good faith) but may subsequently become embroiled in a breach-of-
contract lawsuit. Under certain circumstances, the nonprofit may indemnify 
the board member only for court costs and not for the judgment. Of course, 
indemnification cannot cover criminal acts and certain willful acts that 
violate civil law.

Providing indemnification must be a business decision for the nonprofit. 
Taking into account the potentially enormous sums that the organization 
might have to pay out if it does not have additional insurance protection, the 
organizational assets may quickly disappear after one particularly consuming 
legal case. Simply put, indemnification is as good as the organization’s 
capacity to pay. It is possible, however, to purchase insurance to cover 
indemnification obligations.
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Immunity   
Immunity is available when the law provides that a class of individuals, under 
certain circumstances, is not liable for a particular act or set of acts or for 
failure to undertake a particular act or set of acts.

The Volunteer Protection Act of 1997 was created to protect volunteers, 
nonprofit organizations, and governmental entities in lawsuits based on 
the activities of volunteers. While this legislation provides basic protection 
for the discharge of certain activities, it should not be construed as offering 
comprehensive umbrella coverage. It is also important to note that the 
Volunteer Protection Act does not protect the organization itself, which still 
may be held liable for the acts of its volunteers. Neither does it protect a 
volunteer from being named as a defendant in a lawsuit.

The act covers volunteers if they were acting within the framework of their 
duties, were properly licensed or certified, and met the minimum standards 
of conduct. They are not covered if they operated a motor vehicles, 
committed an act of violence, were convicted of sexual harassment, or acted 
under the influence of drugs or alcohol.

Several states have enacted immunity laws for officers and board members 
of nonprofit organizations, protecting them in case of assorted civil law 
violations, particularly where these individuals are functioning as volunteers. 
In one instance, a member of a nonprofit swim club slipped on a watery 
surface and was injured; an immunity law shielded the board members from 
personal liability. The practice of providing even modest compensation to 
nonprofit board members may void their immunity from personal liability.

Insurance   
Insurance coverage transfers the risk of liability to an independent third 
party — an insurance company. General liability policies cover negligent acts 
that result in property, personal, or bodily injury. The latter would include, for 
example, a slip-and-fall accident on a wet floor at a nonprofit organization’s 
offices. Errors and Omissions policies cover harm resulting from executive 
decision making, such as actions taken in good faith by an officer or board 
member on behalf of the organization (for example, purchasing an item 
or making an investment decision). Bonding protects an organization 
from wrongful financial actions, such as the treasurer absconding with the 
organization’s funds (or other forms of embezzlement).

Typically, a D&O policy is a must for a nonprofit board. The insurer 
reimburses the organization for any indemnification expenses it may 
have suffered and provides direct payments to those insured when the 
organization is not reimbursing them. One major benefit of directors’ and 
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officers’ insurance is coverage for liabilities from employment practices, such 
as allegations of intentional acts. Employment-related lawsuits are among 
the most common forms of litigation with which nonprofit organizations 
must cope.

Rather than purchasing a standard D&O policy, evaluate the unique 
circumstances of the organization and carefully study its particular needs for 
protection. Questions to ask about D&O policies include the following:

• Who is covered? (Are all board members, other volunteers, and key staff 
covered?)

• Who is excluded? (Will compensation of board members exclude them?)
• What is excluded? (Often the exclusion paragraphs are the largest of the 

policy.)
• How is loss defined? (For instance, if the office is destroyed, are loss of 

usage and rental fees considered losses?)
• Are lawyers’ fees, all types of penalties, and punitive damages included?
• Are defense costs reimbursed or paid as incurred?
• Are past acts covered, or will former board members be excluded?

Other types of policies typically purchased by nonprofit organizations 
include conference or convention cancellation insurance, vehicle insurance, 
and individual “super” policies for board members. Certain risks, however — 
such as criminal law liability — cannot be shifted via insurance. The insurance 
contract will likely exclude from coverage certain forms of civil law liability, 
such as libel and slander, intended employee discrimination, and antitrust 
matters, because these generally relate to intentional acts. Even where 
adequate coverage is available, insurance can be costly. Premiums can easily 
total thousands of dollars annually, even with a sizable deductible.

Employment Tax Liability   
If a nonprofit board or an individual serving on a nonprofit board is found 
liable, it is likely that the liability will be occasioned by a state law violation. 
A considerable exception is the federal law liability for unpaid employment 
taxes. Employers are required to withhold taxes from the wages paid to 
their employees. These sums are considered held in trust until they are 
paid over to the federal government. A penalty is imposed on those who 
fail to remit the withheld trust fund taxes to the government. A volunteer 
member of a governing board can be a “responsible person” liable for these 
taxes. An exception is provided for voluntary board members of tax-exempt 
organizations in certain circumstances.
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Individuals in this circumstance have the burden of proving, by a 
preponderance of the evidence, that they are not responsible people 
who willfully failed to pay over the withheld taxes. Whether an individual 
is a person responsible for paying these taxes to the government is a 
question that focuses on the degree of influence and control that the 
person exercised over the financial affairs of the organization, as well as the 
disbursement of funds and the priority of payments to creditors.

The IRS may revoke the tax-exempt status of a nonprofit organization for 
failure to pay employment taxes — after imposing a penalty for not filing 
federal employment tax returns.

Questions the Board Should Ask
1. Does our board review its insurance coverage at least every 

two to three years to make sure it remains adequate and 
up-to-date?

2. Has our board ensured that personnel policies include all 
the necessary clauses to help protect us from the most 
common legal actions?

3. Do we have an insurance policy that covers any 
indemnification costs if we ever had to indemnify a board 
member?

4. Does our D&O insurance cover defense costs as incurred or 
not until the proceedings are over?
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In the wake of the collapse of and major damage to large corporations 
and accounting firms in the early 2000s, regulators, legislators, watchdog 
groups, and the media heightened their focus on matters of corporate 
governance. Statutory law was enacted, followed by sweeping rules and 
regulations. Litigation on the subject is considerable. The IRS launched a 
massive effort to promulgate and impose numerous governance standards 
on public charities and other tax-exempt organizations. Although most of 
the legislation does not apply to nonprofit organizations, that situation can 
always change.

As a result, every board is well advised to understand the framework 
within which its organization functions — which laws and regulations 
must be respected and how the board can carry out its duties to meet 
all organizational, collective, and individual legal obligations. These 
responsibilities are grouped in three areas for nonprofit boards and board 
members: mission, oversight, and personal action. By using this chapter as 
a checklist, a nonprofit board can help protect the organization, the board, 
and its members from problems, including legal liability.

Three Things to Remember   
1. Be a guardian of the mission.   
Every organization needs to define its fundamental purpose, philosophy, 
and values and find appropriate ways to advance them through meaningful 
activities. Without a purpose and mission, an organization is likely to 
flounder. A primary role and one of the most important duties of the board 
is to act as guardian of that mission.

• Fully understand and be able to articulate the organization’s mission. 
With a clear and concise mission statement, the board has a tool for 
judging the success of the organization and its programs. This statement 
helps to verify whether the board is on the right track and making the 
correct decisions. It provides direction when the organization needs to 
adapt to new demands. Attention to mission helps the board adhere to 
its primary purpose and resolve conflicts during decision making. 

• Understand the overall operations of the organization. Board members 
need to be familiar with the programs and services that carry out 
the organization’s mandate. They also need to understand the other 
activities the organization undertakes, such as fundraising, lobbying, 
and unrelated business, to ensure that they are appropriate for the 
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organization and do not jeopardize its tax-exempt status. (See the 
glossary for legal definitions of these terms.)

• Read and understand online and print content prepared and 
distributed by the organization. This exercise helps the board ensure 
that the organization is represented accurately to the public while 
familiarizing board members with the programs and services.

2. Ensure compliance with laws and rules.   
Most nonprofit organizations function within the legal framework created 
by the federal government and the state where they carry on their activities. 
An organization must also operate according to its own formal documents 
and the commitments it has made to various stakeholders. If the board is 
not familiar with and sensitive to the applicable laws, rules, and guidelines, it 
becomes vulnerable to liability and jeopardizes the organization’s legal status.

• Understand the organization’s form — corporation, unincorporated 
association, or trust (or perhaps a limited liability company). Board 
members should also know what is required to maintain that form and 
see to it that the necessary action is taken to respect it (see Chapter 2).

• Generally understand the statutes and regulations affecting the 
organization’s tax-exempt status. The IRS does not grant the status 
(Congress does) but recognizes it if the appropriate application is filed 
correctly and the organization continues to meet the appropriate legal 
requirements.

• Periodically review the bylaws to ensure that the organization is in 
compliance with its governing documents. On top of the hierarchy of 
laws that govern nonprofit corporations sit federal and state corporate 
and tax laws. Articles of incorporation clarify the main features of the 
organization; they are broader and less flexible than bylaws. Bylaws, 
in turn, articulate the corporate structure in more detail and outline 
the fundamental governance processes. They set the rules that, when 
followed, help provide legal protection to board members. Additional 
policies and resolutions offer more specific guidelines for board and 
staff action.

• Know the jurisdictions in which the organization does business. While 
it sounds as though it applies only to commercial enterprises, “doing 
business” also applies to nonprofits. In addition to the state where 
the main office is located, a nonprofit organization may do business 
in other jurisdictions. If this is the case, the board should be advised 
of those locations and ensure that appropriate registrations and 
reporting take place.
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• Understand the relationship between and among the organization’s 
related entities, and assess their purpose. For example, a membership 
association may have a related foundation, a political action committee, 
or a for-profit subsidiary. A charitable organization may have a 
separate organization that functions as a lobbying arm, or an advocacy 
organization may have a separate educational foundation. These 
organizations are likely to have different tax-exempt statuses. When 
an organization and a related entity have overlapping boards, officers, 
and/or employees, exercise caution to avoid having the activities of one 
entity attributed to the other for federal tax purposes (such as extensive 
legislative activities of a lobbying entity attributed to a public charity).

• Engage an auditor to attest to the reliability of the organization’s 
financial condition. Except in the case of federally funded programs, 
no federal law requires a nonprofit to have an annual independent 
audit. Only California has such a requirement (known as the California 
Nonprofit Integrity Act). Still, by commissioning an audit, the board 
provides an added incentive for proper resource management and helps 
produce a tool to encourage open communication with stakeholders. 
Small nonprofits with a simple and straightforward financial structure 
— and limited resources — can rely on reviews or even compilation 
of financial statements by a certified public accountant. (For more 
information on audits, see the BoardSource publication Financial 
Responsibilities of Nonprofit Boards.)

• Safeguard the tax-exempt status of the organization. The board 
must ensure that the organization withholds employee income taxes, 
respects employment laws, and files annual information returns and 
necessary state forms in an accurately and timely manner. If the board 
is not vigilant about these practices, the government may impose 
financial penalties on board members and/or officers, and possibly 
revoke the organization’s tax-exempt status. The board also must adhere 
to available safe harbor practices and procedures when overseeing 
financial contracts or compensation (see Chapter 3).

3. Promote collective and individual vigilance.   
One approach a nonprofit board can take to guard against legal liability is to 
focus on actions individual board members can take. Here are some practical 
ideas and processes to help board members become more organized, more 
knowledgeable, and more cautious about fulfilling their duties.

• Have an up-to-date board book. The handbook should include, at 
a minimum, the following documents: a board roster with contact 
information; the organization’s articles of incorporation (or similar 
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organizing document), bylaws, IRS determination letter, and other 
documents with legal overtones; recent board meeting minutes; 
the most recent IRS Form 990; and the latest financial statements. It 
should also include a statement of board responsibilities and a list 
of expectations for individual board members. For easy access, the 
contents should be stored online with other board documents in a 
secure board portal or on a file-sharing site.

• Keep up with issues that affect the functioning and future of the 
organization. Continuous board education, starting with comprehensive 
orientation, is one of the most effective ways to provide the members 
of the board with the incentive and requisite tools to do their job 
conscientiously. Promote continuous learning by including some form 
of education in nearly every board meeting, organizing periodic board 
retreats, and attending educational programs. These experiences can 
help place the organization’s activities in perspective and give board 
members a clearer understanding of the board’s structure, operations, 
and responsibilities. 

• Regularly attend board meetings. Obviously, schedule conflicts will 
arise at times; if a board member cannot attend a meeting, either in 
person or virtually, the minutes should reflect that fact and why. A board 
member cannot exercise the requisite degree of fiduciary responsibility 
without attending meetings and interacting with other members.

• Adhere to a set of operating rules and guidelines. Basic rules of 
parliamentary procedure can serve as the foundation, with more flexible 
guidelines for discussion and deliberation. Strictures that may be in the 
organization’s bylaws and policies should also be observed.

• Participate actively in the decision-making process. Silence is deemed 
to be concurrence. Board members who oppose an action to be 
undertaken by the organization at the behest of the board should speak 
up and be certain the minutes note their dissent.

• Ask questions. Whether in the boardroom or outside of a meeting, 
failure to ask questions is one of the worst nonactions of a board 
member. Board members who merely pretend to understand what is 
happening only fool themselves — and place themselves in a position to 
cause harm to the organization or themselves. You may ask questions 
of other board members, the organization’s officers, staff, lawyers, and 
other professionals. Questions may be posed during the course of a 
board meeting or on other occasions.

• Give careful consideration to board minutes. Minutes of every 
board and committee meeting should be prepared with a heavy dose 
of common sense and perspective. They should not be verbatim 
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transcripts of the proceedings but summaries of important actions 
taken. A good test of the format is whether someone, perhaps years 
later, would be able to grasp the essence of what took place at the 
meeting, the nature of the decisions made, the time and circumstances 
within which the action was taken, and the basis for it.

 When subject to legal action or an investigation, organizations often 
must produce their minutes. Consequently, minutes should be written 
with an expectation that someday the document could serve as an 
exhibit in a court case or similar proceeding. Board members should 
carefully read draft board and committee meeting minutes before 
approving them.

• Stay within bounds. When acting in its volunteer capacity, the board 
should not exceed its proper authority. The members of the board 
serve as overseers, not day-to-day managers. Their role is to make 
extraordinary — not ordinary — strategic decisions. The board should 
oversee the programs of the organization, not meddle in tasks that are 
more appropriately the province of officers or executive staff.

How this checklist works in practice will vary considerably. The chief 
executive, if the organization has one, will provide most of the information 
the board needs. (Still, the board should ask questions.) Some boards prefer 
to meet only when the chief executive is present. Others reserve time during 
board meetings to meet in an executive session, without the chief executive 
or other staff present. BoardSource recommends that the chief executive 
be an ex officio, nonvoting member of the board and that the board have 
regularly scheduled executive sessions.

The board should ensure that the organization functions within the 
framework of and in advancement of its mission, make sure that the 
organization’s resources are adequate and appropriately protected, and 
provide sufficient oversight. Whether or not accountable to another body, 
such as a membership or a parent organization, a board is accountable to 
the public trust. When a board neglects its legal and moral obligations, the 
entire sector suffers because the public trust in nonprofit organizations is 
weakened. On the other hand, board members who carry out the tasks 
assigned to them, come to meetings regularly and fully prepared, make 
independent and unbiased decisions, and disclose any conflicts of interest 
help advance the nonprofit sector as a whole and the organization they 
serve in particular.

Board service should be a richly rewarding experience — and it will be for 
a board that diligently educates itself on its individual and collective legal 
duties and responsibilities.
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501(c)(3) charitable organizations — A nonprofit organization is classified 
as a charitable organization (a 501(c)(3) entity) if it qualifies as a charitable 
organization (in a technical sense) or an organization that is educational, 
scientific, religious, and the like. There are more than 30 ways to be a tax-
exempt charitable organization, such as by relieving the poor or distressed; 
advancing education, religion, science, or health; lessening the burdens of 
government; promoting the arts; or generally promoting social welfare.

Charitable organizations are either public charities (also sometimes called 
public foundations) or private foundations. (There are hybrids, such as 
private operating foundations.) Except for nonprofits that are automatically 
considered tax-exempt charities, such as churches and certain other forms 
of religious organizations, it is the organization’s responsibility to notify 
the IRS, by filing Form 1023, that it wants to be a public charity or a private 
foundation. If it fails to qualify as a public charity, it will automatically be 
categorized as a private foundation. A public charity often is an institution or 
a publicly supported organization that provides services to or for the benefit 
of the public.

Through the composition of its governing board and the nature of its 
programs, an organization can become eligible for this category of tax-
exempt status. The most common types of charitable organizations function 
as churches, colleges, universities, schools, health care institutions, arts 
institutions, organizations that provide various types of services or goods 
to the public, and entities that support other public charities. A private 
foundation usually is an entity that receives most of its resources from one 
source, such as an individual, family, or company. It is often the most suitable 
status for organizations that exist to make grants in furtherance of charitable 
causes.

501(c)(4) social welfare organizations — Social welfare organizations are 
operated to advance the common good of the public and the welfare of the 
community in general. Advocacy often is their most effective action method. 
Therefore, a key advantage of being qualified as a social welfare organization 
is the ability to carry on unlimited lobbying. The major disadvantage for this 
type of exempt entity is being unable to attract tax-deductible donations. 
Social welfare organizations are generally not required to seek recognition 
of exemption (although they must file a notice with the IRS), but they 
may file Form 1024-A with the IRS if they desire recognition of their tax 
exemption.
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501(c)(6) trade associations and professional societies — Business 
leagues and trade associations usually are formed to promote the common 
interests of people engaged in like businesses, or they are associations 
devoted to the improvement of business conditions of one or more lines of 
business, as distinguished from the performance of particular services for 
individual persons. These organizations, which must advance the conditions 
of a particular trade or the interests of the community, can engage in 
unlimited lobbying. Donations are not tax-deductible, but membership fees 
often can be deducted as a business expense. Trade associations file Form 
1024 with the IRS to obtain recognition of their tax exemption, but they can 
be exempt without formal recognition.

advocacy — Advocacy is a form of communication that, in this context, 
refers to representation and advancement of the organization in its 
community or nationwide by persons speaking about the organization’s 
mission and programs and supporting and defending the organization’s 
message or cause.

annual information returns — With few exceptions, tax-exempt 
organizations must prepare and file an annual information return with the 
IRS. This is done by preparing the return and sending it to the IRS by the 15th 
day of the fifth month after the end of the organization’s accounting period 
(or pursuant to an extension).

The larger of the types of tax-exempt organizations file a Form 990. On this 
form, the organization states its mission and purpose, identifies various 
governance practices, describes programmatic activities, reports revenue 
and expenses, and classifies income sources into taxable and nontaxable 
categories. Form 990 also is used to report the compensation levels of 
the highest-paid employees, current and former board members, and 
independent contractors. Indeed, Form 990 requires the organization 
to report on just about all aspects of its operations. Medium-sized 
organizations file Form 990-EZ. Smaller entities must electronically file Form 
990-N (the so-called e-postcard). For tax years beginning after July 1, 2019, 
all annual information returns must be filed electronically, although there is a 
two-year transition period for small organizations.

Generally, if a tax-exempt organization fails to file or submit a return in the 
Form 990 series for three consecutive years, its tax-exempt status will be 
automatically revoked. If an organization fails to file for two consecutive 
years, the IRS is required to notify the organization of the impending 
revocation and provide information about compliance.
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board — Every nonprofit organization must have a governing board, 
usually termed a board of directors or board of trustees. Even if there is 
no staff, a board must exist. State law dictates the minimum number of 
board members (generally three). The board is the responsible and liable 
body for the organization. It functions as the guardian of the organization’s 
mission and acts as the fiduciary — the trusted entity — for the organization’s 
resources. Board members are fiduciaries; the board has three types of 
duties to the organization: care, loyalty, and obedience.

charitable giving regulation — Not all nonprofit organizations are eligible 
to receive charitable contributions, nor are all contributions automatically 
and fully tax-deductible. Even where donees are eligible charities, the federal 
tax law denies the income tax charitable deduction where certain rules 
relating to recordkeeping, substantiation of contributions, and appraisal of 
gift properties are not met.

Charleston Principles — The National Association of Attorneys General 
and the National Association of State Charity Officials approved these 
guidelines addressing issues related to online fundraising. These principles, 
which are not law, serve as guidance to state officials and fundraising 
charities as whether and when this type of fundraising must be registered 
with one or more states.

disclosure — Tax-exempt organizations are subject to many forms of 
disclosure. While transparency is the key to earning public trust, disclosure 
also allows the IRS to keep track of the activities of nonprofit organizations. 
The principal documents that tax-exempt organizations must make public 
include copies of their application for tax-exempt status and annual 
information returns for the last three years. The organization must send 
a copy of these documents to anyone who asks for them. It may charge 
a reasonable prepaid photocopying fee; an exception applies in cases of 
harassment campaigns. If the organization posts its annual information 
return online, it does not have to provide hard copies. The Form 990-T 
filed by charitable organizations is also subject to this disclosure regime. 
Disclosures must also be made to state officials, including copies of the 
annual information returns of charitable entities that are fundraising in the 
state.

excess benefit transaction — Financial exchanges between a tax-exempt 
organization and certain individuals are regulated by law. The most 
vulnerable transactions are chief executive compensation and any financial 
transactions carried out by the organization: payments to a vendor or 
consultant and rental or purchase agreements. Anything that exceeds fair 
market value or reasonable compensation for services rendered constitutes 
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excessive benefit. These excess benefit transactions rules primarily apply to 
public charities and social welfare organizations.

While the term reasonable is not well defined by the federal tax law, 
an organization can protect itself if it abides by the following safe 
harbor (rebuttable presumption) rules: (1) Rely on nationally recognized 
compensation and salary surveys for comparison. If these are not available, 
study similar organizations and their compensation for comparable 
positions. (2) Document the rationale for the compensation, including 
the sources used to find comparative salary information. (3) Have an 
independent committee determine the compensation for the chief 
executive. When dealing with property, comparable prices and fair market 
value provide the guidelines for financial decisions. The organization may 
show that it has examined like transactions of similar organizations and must 
document any deviations with explanations.

federal vs. state laws — Federal law is enacted by Congress in the form 
of statutes, rules and regulations promulgated by federal departments 
and agencies, and decisions by federal courts. State laws are the statutes 
enacted by state legislatures, rules and regulations adopted by state 
agencies, and decisions by state courts.

fundraising regulation — Every charitable organization engaged in 
fundraising should be familiar with state charitable solicitation acts. Although 
there are exceptions, most states require that the charitable organization 
register in the state in which it is organized and in which it solicits 
contributions and perhaps grants. This usually means that the organization 
files a form and pays a fee. Annual reporting is often required. These acts 
also may impose contract requirements and other legal requirements on 
soliciting charities.

A state may also impose registration and reporting requirements on 
professional fundraisers (including those who are consultants), professional 
solicitors, and companies that engage in commercial co-ventures (also 
sometimes known as charitable sales promotions).

intermediate sanctions — Intermediate sanctions provide the IRS with an 
alternative to revocation of tax-exempt status when a public charity or social 
welfare organization has engaged in excess benefit transactions. The IRS can 
impose penalty excise taxes on individuals and organization managers for 
participating in an excess benefit transaction.

lobbying — Attempts to influence legislation. The law defines lobbying as 
direct or grassroots lobbying that refers to a specific piece of legislation, 
expresses a view or an opinion on it, and includes a call for action. Direct 
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lobbying entails a form of communication with a legislator, or a staff or 
committee member, by means of a personal visit, letter, email, other form 
of publication, committee testimony, and the like. Grassroots lobbying is 
an effort to influence members of the public to in turn encourage them to 
contact the legislative body.

Public charities are allowed to engage in lobbying, provided that these 
activities are not a substantial part of their efforts (or they may lose their 
tax-exempt status). Because substantial part is such a vague term, a public 
charity may elect a special safe-harbor rule. This rule provides a sliding scale 
of acceptable amounts that can be spent on lobbying. If the amount exceeds 
the acceptable limit, the organization will have to pay a penalty tax.

nonprofit organization — This term, often misinterpreted, is best 
understood by differentiating organizations on the basis of what happens 
to any profits (net income). In a for-profit entity, the owners or the 
shareholders can be the beneficiaries of any surplus revenue that the 
company produces. That profit can be transferred to them, such as in the 
form of dividends. (This transfer of revenue is a form of private inurement.) 
With a nonprofit entity, accumulated profit — under most circumstances, 
also an acceptable and welcome phenomenon — cannot privately benefit 
any individual or other person associated with the organization. All surplus 
must be retained by the organization — for example, to run programs, buy 
supplies, pay rent, and appropriately compensate staff. The surplus allows 
the organization to advance its mission, not to make board or staff members 
wealthier.

political campaign activities — Tax-exempt charitable organizations are 
not permitted to participate in or intervene in a political campaign on behalf 
of or in opposition to a candidate for public office. This is an absolute 
prohibition. Political education campaigns and get-out-to-vote drives, 
however, can be acceptable. The boards of organizations that engage in 
political educational activities (and lobbying) need to be familiar with the 
rules regulating such activities, because there is often a fine line between 
education and advocacy.

private benefit — This broad concept applies whenever any individual 
or other person, whether associated with the charitable organization or 
not, reaps a benefit that is not in keeping with the exempt purpose of the 
organization. Private benefit does not have to be financial. The IRS does not 
see private benefit in absolute terms. It is allowable when it is insubstantial 
or incidental to the main service being provided. It is not acceptable when 
a service or a financial transaction is purposefully aimed to benefit an 
individual or a narrowly defined group rather than the public. Private benefit 
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includes excessive compensation of a person who is not an insider and 
perhaps the provision of a good or service to an individual who is not a 
member of a charitable class.

private inurement — Private inurement refers to distribution of profits of 
an enterprise to the owners. In a nonprofit organization, private inurement 
is prohibited. It occurs when an insider — an individual or other person 
who controls or otherwise has significant influence over the organization — 
enters into an arrangement with the nonprofit and receives benefits greater 
than they provide in return. The private inurement doctrine, although it is 
applied principally with respect to public charities, applies in connection 
with the operations of most categories of exempt organizations.

Insiders — in some instances referred to as disqualified persons — are 
founders, board members, officers, high-level managers, major donors, 
highest-paid employees, family members of the above, and entities (such 
as businesses or trusts) where these persons own a substantial interest. 
The most common example of private inurement is payment of excessive 
compensation to an insider, which can trigger intermediate sanctions excise 
taxes and/or revocation of tax exemption.

quorum — A quorum is usually stated as a percentage or a number of 
voting members who need to be present to make a board or committee 
meeting legal. To be able to conduct business, a board meeting must meet 
specific quorum requirements that are normally defined in the bylaws and 
perhaps under state law.

safe harbor practices — This phrase sometimes refers to what is more 
technically known as the rebuttable presumption of reasonableness, 
invoked principally in connection with the intermediate sanctions rules. 
This requires a determination of reasonableness of compensation or other 
financial matter by an independent body, reliance on appropriate and 
comparable data, and adequate documentation of board action (such as in 
minutes). When the presumption is created, the burden of proof shifts to the 
IRS to show that the transaction or arrangement is not reasonable. 

Sarbanes-Oxley Act — The Sarbanes-Oxley Act affects publicly traded 
companies and principally regulates the auditors’ independence vis-à-
vis their clients. It explains the processes for electing competent audit 
committee members and for ensuring that adequate reporting procedures 
are in place. In addition, it imposes requirements on nearly all enterprises, 
for-profit and nonprofit alike, relating to document retention and 
destruction and whistleblower protection.
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state corporation laws — Every incorporated nonprofit must follow state 
corporation laws. These statutes establish the basic guidelines for the 
board’s structure, addressing issues such as membership requirements, the 
minimum number of board members, board meeting frequency, and the 
officers that are required. State nonprofit corporate laws also contain rules 
as to mergers and dissolutions, and may include fiduciary principles.

subsidiaries — A tax-exempt organization may find it appropriate or 
necessary to form one or more subsidiary (controlled) organizations. This 
type of entity may be tax-exempt, or it may be for-profit and thus a taxable 
organization). A common type of tax-exempt subsidiary is the supporting 
organization, which is a public charity that supports or carries out programs 
and/or fundraising activities for the supported organization. For-profit 
subsidiaries are usually used to conduct unrelated business activities that 
are sufficiently extensive that they would cause loss of the parent’s tax-
exempt status if the parent organization conducted them.

sunshine laws — Sunshine laws, also called open meeting laws, are state 
laws that require transparency and accountability in government. Their basic 
provision requires public institutions to have meetings open to anyone. They 
provide detailed regulations about how meetings should be conducted and 
stipulations about when and how the board can meet alone. While sunshine 
laws apply primarily to governmental bodies, many also apply to types of 
nonprofit organizations. Usually, nonprofits must follow sunshine laws if 
they receive state funds, have a government contract, have government 
officials on the board, or have a board appointed by government officials.

tax-exempt organization — Generally, a tax-exempt organization is a 
nonprofit that is not required to pay tax, particularly income tax. Over time, 
however, the number and types of taxes a so-called tax-exempt organization 
is subject to have multiplied. The principal tax is the federal (and sometimes 
state) income tax imposed on the organization’s unrelated business income.

Other federal taxes may apply, usually in the form of excise taxes on 
lobbying and political campaign expenditures, excess benefit transactions, 
participation in tax shelters, and administration of donor-advised fund 
programs. Private foundations (and social clubs and political organizations) 
are subject to excise taxation on their net investment income; these taxes 
also can apply in the self-dealing, mandatory payout, business holdings, 
jeopardizing investments, and taxable expenditures settings.

Virtually all nonprofit organizations are creatures of state law and thus 
subject to state taxation rules. Most state laws provide forms of exemption 
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for nonprofit organizations from income, sales, use, and property (real and 
personal, tangible and intangible) taxes. Applications for these exemptions 
are usually required. Nonprofit organizations providing goods or services 
online may, if there is an economic nexus, may have to comply with the tax 
laws of more than one state.

At the federal tax level, many types of nonprofit organizations are exempt 
from income taxation by virtue of their formation. To be tax-exempt, 
charitable organizations and certain other entities are required to have 
their exemption “recognized” by the IRS. This is accomplished by filing an 
application for recognition of exemption with the IRS (generally, Form 1023). 
Other categories of nonprofit organizations may voluntarily seek recognition 
of exemption (by filing Form 1024 or 1024-A). In instances of successful 
applications, the IRS issues determination letters recognizing exempt status, 
which the organization and other persons can rely on unless the facts are 
materially misstated or the law changes.

unrelated business activities — The principal purpose of a tax-exempt 
organization is to carry on activities that enable it to fulfill its mission. 
From the standpoint of the federal tax law, nearly every activity an exempt 
organization conducts is a business. Thus, mission-fulfillment activities are 
related businesses. Tax-exempt organizations may, however, undertake 
business activities that are not substantially related to their exempt 
purposes. These businesses are unrelated businesses.

For an activity to be considered an unrelated business, it must constitute a 
business, be regularly carried on, and not be substantially related to the tax-
exempt organization’s exempt purpose. Generally, the unrelated business 
income tax is imposed on the net income of businesses actively conducted 
by the exempt organization. In some instances, however, income is deemed 
to be unrelated business income, such as the amount of expenses incurred 
in connection with the provision of certain fringe benefits, income from 
controlled subsidiaries, certain foreign-source income, and unrelated debt-
financed income. There are many exceptions in this context, however, such 
as for unrelated business conducted by volunteers, sales of items received 
as gifts, businesses undertaken for the convenience of members and the 
like, and trade shows.

The unrelated business income tax is imposed on the net income an 
exempt organization derives from conduct of the business. Thus, in 
computing taxable net unrelated income, an organization may reduce the 
business’s gross income by the expenses incurred that are directly related 
to the operation of the business. Expenses incurred in connection with an 
unrelated business may not be used in computing the net income of another 
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unrelated business. The unrelated business income tax is computed and 
paid by means of Form 990-T.

The law is not clear as to how much unrelated business an organization may 
conduct without jeopardizing its tax-exempt status. An organization that may 
have too much unrelated business income or otherwise be too involved in 
unrelated business activity should consider forming one or more for-profit 
subsidiaries in which to house the unrelated business(es).
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BoardSource Online Tools and Resources  
BoardSource offers an extensive list of downloadable resources, topic 
papers, and publications that relate to every aspect of the nonprofit board’s 
responsibilities. Visit boardsource.org/fundamental-topics-of-nonprofit-
board-service to learn more.

BoardSource Books   
Ingram, Richard T. Ten Basic Responsibilities of Nonprofit Boards, third edition. 
Washington, DC: BoardSource, 2015.

This all-time BoardSource bestseller explores the board’s 10 core 
responsibilities within the context of the governance challenges facing 
nonprofits today. The book clarifies and distinguishes the board’s 
responsibilities from those of the chief executive and senior staff. 
In addition, it includes two appendixes, one covering the individual 
responsibilities of board members and the other providing a sample self-
assessment for individual board members. The third edition includes 
a deeper discussion of the role that advocacy plays in the responsibilities 
of nonprofit boards.

Kurtz, Daniel L., and Sarah E. Paul. Managing Conflicts of Interest: A Primer for 
Nonprofit Boards, third edition. Washington, DC: BoardSource, 2012.

Help promote a culture of disclosure in your nonprofit by exploring the 
meaning of conflicts of interest and understanding the legal rules relating to 
them. Managing Conflicts of Interest acknowledges the difficulty in identifying 
problematic conflicts of interest and gives recommendations for practice. 
The key for nonprofit boards is not to try to avoid all possible conflict-
of- interest situations, but to identify and follow a process for handling 
them effectively. How an organization manages conflicts of interest and 
ensures open and honest deliberation affects all aspects of its operations 
and is critical to making good decisions, avoiding legal problems and public 
scandals, and remaining focused on the organization’s mission.

Lawrence, Barbara, and Outi Flynn. The Nonprofit Policy Sampler, third 
edition. Washington, DC: BoardSource, 2013.

This thorough resource provides key elements and practical tips for 
70 policy topic areas, along with more than 300 sample policies, job 
descriptions, committee charters, codes of ethics, board member 
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agreements, mission and vision statements, and more. Each topic includes a 
choice of sample documents so you can select an appropriate sample from 
which to start drafting or revising your own policy. All samples, which have 
been professionally and legally reviewed, are included in the accompanying 
downloadable content.

Payne, Joan. Financial Responsibilities of Nonprofit Boards, third edition. 
Washington, DC: BoardSource, 2018.

While nonprofit success is measured in more than just dollars, nonprofits 
cannot succeed unless they have the resources to do their work — and 
nonprofit boards are responsible for ensuring they do. Board members 
must maintain a close eye on the financial direction of the organization and 
its economic stability if they are to truly fulfill their fiduciary responsibility. 
Written in nontechnical language, this book is the perfect guide to help 
board members with or without an accounting background understand their 
sometimes-complicated financial oversight responsibilities.

Tesdahl, D. Benson. Better Bylaws: Creating Effective Rules for Your Nonprofit 
Board, second edition. Washington, DC: BoardSource, 2010.

Carefully crafted bylaws and adherence to them can help ensure the fairness 
of your board decisions and provide protection against legal challenges. This 
guide to drafting workable rules for your board includes an overview of key 
issues and areas to address, examples illustrating the relationship between 
state laws and bylaws, sample bylaws, advice on choosing among alternative 
bylaws provisions, and instructions for amending bylaws. The accompanying 
downloadable content provides customizable bylaws templates and sample 
policies appropriate for most nonprofit organizations.

https://boardsource.org/product/financial-responsibilities-nonprofit-boards-third-edition/
https://boardsource.org/product/better-bylaws-creating-effective-rules-nonprofit-board/
https://boardsource.org/product/better-bylaws-creating-effective-rules-nonprofit-board/
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